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The FEDERAL REGISTER is published daily, Monday through
Friday, except official holidays, by the Office of the Federal
Register, National Archives and Records Administration,
Washington, DC 20408, under the Federal Register Act (44 U.S.C.
Ch. 15) and the regulations of the Administrative Committee of
the Federal Register (1 CFR Ch. I). The Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402 is the exclusive distributor of the official edition.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
?udrrently on file for public inspection, see http://www.nara.gov/
edreg.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federal Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register is issued under the
authority of the Administrative Committee of the Federal Register
as the official legal equivalent of the paper and microfiche editions
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each

day the Federal Register is published and it includes both text

and graphics from Volume 59, Number 1 (January 2, 1994) forward.

GPO Access users can choose to retrieve online Federal Register
documents as TEXT (ASCII text, graphics omitted), PDF (Adobe
Portable Document Format, including full text and all graphics),

or SUMMARY (abbreviated text) files. Users should carefully check
retrieved material to ensure that documents were properly
downloaded.

On the World Wide Web, connect to the Federal Register at http:/
/www.access.gpo.gov/nara. Those without World Wide Web access
can also connect with a local WAIS client, by Telnet to
swais.access.gpo.gov, or by dialing (202) 512-1661 with a computer
and modem. When using Telnet or modem, type swais, then log

in as guest with no password.

For more information about GPO Access, contact the GPO Access
User Support Team by E-mail at gpoaccess@gpo.gov; by fax at
(202) 512-1262; or call (202) 512-1530 or 1-888-293-6498 (toll
free) between 7 a.m. and 5 p.m. Eastern time, Monday—Friday,
except Federal holidays.

The annual subscription price for the Federal Register paper
edition is $555, or $607 for a combined Federal Register, Federal
Register Index and List of CFR Sections Affected (LSA)
subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $220. Six month
subscriptions are available for one-half the annual rate. The charge
for individual copies in paper form is $8.00 for each issue, or
$8.00 for each group of pages as actually bound; or $1.50 for

each issue in microfiche form. All prices include regular domestic
postage and handling. International customers please add 25% for
foreign handling. Remit check or money order, made payable to
the Superintendent of Documents, or charge to your GPO Deposit
Account, VISA, MasterCard or Discover. Mail to: New Orders,
Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA
15250-7954.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 63 FR 12345.

Printed on recycled paper containing 100% post consumer waste

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 512-1806

General online information 202-512-1530; 1-888-293-6498
Single copies/back copies:

Paper or fiche 512-1800
Assistance with public single copies 512-1803
FEDERAL AGENCIES
Subscriptions:
Paper or fiche 523-5243
Assistance with Federal agency subscriptions 523-5243

FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

Any person who uses the Federal Register and Code of Federal
Regulations.

Sponsored by the Office of the Federal Register.

Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development regulations.
The relationship between the Federal Register and Code

of Federal Regulations.

The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR system.
To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.
There will be no discussion of specific agency regulations.

FOR:

WHO:
WHAT:

2.

3.

WHY:

CHICAGO, IL

June 23, 1998 from 9:00 am to Noon
Ralph H. Metcalfe Federal Building
Conference Room 328

77 W. Jackson

Chicago, IL

Federal Information Center
1-800-688-9889 x0

WHEN:
WHERE:

RESERVATIONS:
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Presidential Documents

Title 3—

The President

[FR Doc. 98-16696
Filed 6-19-98; 8:45 am]
Billing code 3195-01-P

Proclamation 7106 of June 17, 1998

Father’s Day, 1998

By the President of the United States of America

A Proclamation

Fathers hold us close and lift us up in so many ways throughout our
lives. Devoted fathers work day in and day out, not only to help provide
their families with food, clothing, education, and a good home, but also
to give their children the values, guidance, encouragement, and self-esteem
to make the most of their lives. With careful planning and many quiet
sacrifices, fathers seek to give their children the freedom to dream and
the opportunity to make those dreams a reality. Across our Nation, at piano
recitals and basketball games, at science fairs and high school graduations,
proud fathers rejoice at the achievements of their sons and daughters.

In today’s complex and changing society, fathers have taken on new roles
and additional responsibilities within their homes, balancing the varied
demands of work and family. They are nurturers as well as providers,
confidants and best friends as well as heroes and role models. They teach
their children how to read, how to drive, and how to live. And, like genera-
tions of fathers who came before them, they build a strong foundation
of love that enables their sons and daughters to stand taller, see farther,
and reach higher. On Father’s Day, let us thank the biological fathers, step-
fathers, foster fathers, and adoptive fathers across America whose love graces
their children’s lives and whose character strengthens our Nation.

NOW, THEREFORE, |, WILLIAM J. CLINTON, President of the United States
of America, in accordance with a joint resolution of the Congress approved
April 24, 1972 (36 U.S.C. 142a), do hereby proclaim Sunday, June 21,
1998, as Father’s Day. | invite the States, communities across the country,
and all the citizens of the United States to observe this day with appropriate
ceremonies and activities that demonstrate our deep appreciation and abiding
love for our fathers.

IN WITNESS WHEREOF, | have hereunto set my hand this seventeenth
day of June, in the year of our Lord nineteen hundred and ninety-eight,
and of the Independence of the United States of America the two hundred

and twenty-second.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

7 CFR Parts 447 and 457
RIN 0563—-AB48

Popcorn Crop Insurance Regulations;
and Common Crop Insurance
Regulations, Popcorn Crop Insurance
Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.
ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) finalizes specific
crop provisions for the insurance of
popcorn. The provisions will be used in
conjunction with the Common Crop
Insurance Policy, Basic Provisions,
which contain standard terms and
conditions common to most crops. The
intended effect of this action is to
provide policy changes to better meet
the needs of the insured, include the
current popcorn crop insurance
regulations with the Common Crop
Insurance Policy for ease of use and
consistency of terms, and to restrict the
effect of the current popcorn crop
insurance regulations to the 1998 and
prior crop years.

EFFECTIVE DATE: July 22, 1998.

FOR FURTHER INFORMATION CONTACT:
Linda Williams, Insurance Management
Specialist, Research and Development,
Product Development Division, Federal
Crop Insurance Corporation, United
States Department of Agriculture, 9435
Holmes Road, Kansas City, MO 64131,
telephone (816) 926-7730.
SUPPLEMENTARY INFORMATION:

Executive Order 12866

This rule has been determined to be
exempt for the purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget (OMB).

Paperwork Reduction Act of 1995

Pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. chapter 35), the
collections of information have been
approved by the Office of Management
and Budget (OMB) under control
number 0563—0053 through October 31,
2000.

Unfunded Mandates Reform Act of
1995

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. This rule contains no Federal
mandates (under the regulatory
provisions of title Il of the UMRA) for
State, local, and tribal governments or
the private sector. Therefore, this rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

Executive Order 12612

It has been determined under section
6(a) of Executive Order 12612,
Federalism, that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. The provisions contained
in this rule will not have a substantial
direct effect on States or their political
subdivisions or on the distribution of
power and responsibilities among the
various levels of government.

Regulatory Flexibility Act

This regulation will not have a
significant economic impact on a
substantial number of small entities.
The amount of work required of the
insurance companies will not increase
because the information used to
determine eligibility is already
maintained at their office and the other
information now required is already
being gathered as a result of the present
policy. No additional actions are
required as a result of this action on the
part of either the insured or the
insurance companies. Additionally, this
regulation does not require any greater
action on the part of small entities than
is required on the part of large entities.
Therefore, this action is determined to
be exempt from the provisions of the
Regulatory Flexibility Act (5 U.S.C.
605), and no Regulatory Flexibility
Analysis was prepared.

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988
on civil justice reform. The provisions
of this rule will not have a retroactive
effect. The provisions of this rule will
preempt State and local laws to the
extent such State and local laws are
inconsistent herewith. The
administrative appeal provisions
published at 7 CFR part 11 must be
exhausted before any action for judicial
review of any determination made by
FCIC may be brought.

Environmental Evaluation

This action is not expected to have a
significant impact on the quality of the
human environment, health, and safety.
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

National Performance Review

This regulatory action is being taken
as part of the National Performance
Review Initiative to eliminate
unnecessary or duplicative regulations
and improve those that remain in force.

Background

On Wednesday, April 9, 1997, FCIC
published a notice of proposed
rulemaking in the Federal Register at 62
FR 17103 to add to the Common Crop
Insurance Regulations (7 CFR part 457),
a new section, 7 CFR 457.126, Popcorn
Crop Insurance Provisions. The new
provisions will be effective for the 1999
and succeeding crop years. These
provisions will replace and supersede
the current provisions for insuring
popcorn found at 7 CFR part 447
(Popcorn Crop Insurance Regulations).
FCIC also amends 7 CFR part 447 to
limit its effect to the 1998 and prior crop
years.

Following publication of the proposed
rule, the public was afforded 30 days to
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submit written comments and opinions.
A total of 31 comments were received
from an insurance service organization
and reinsured companies. The
comments received and FCIC’s
responses are as follows:

Comment: An insurance service
organization and two reinsured
companies asked whether, under the
definition of “‘good farming practices,”
there may exist acceptable cultural
practices that are not necessarily
recognized (or possibly not known) by
the Cooperative State Research,
Education, and Extension Service. The
commenters recommended changing the
term “county” in the definition of “good
farming practices’ to “area.” The
insurance service organization also
recommended adding the word
“generally’” before ‘““recognized by the
Cooperative State Research, Education,
and Extension Service * * *”

Response: The Cooperative State
Research, Education, and Extension
Service (CSREES) recognizes farming
practices that are considered acceptable
for producing popcorn. If a producer is
following practices currently not
recognized as acceptable by the
CSREES, such recognition can be sought
by interested parties. Use of the term
“generally” will only make the
definition ambiguous and more difficult
to administer. Although the cultural
practices recognized by the CSREES
may only pertain to specific areas
within a county, the actuarial
documents are on a county basis.
However, the definition of “‘good
farming practices’ has been moved to
the Basic Provisions.

Comment: A reinsured company
expressed concern about the definition
of “final planting date” because it infers
that coverage is provided after the final
planting date; however, there are no
provisions for “‘late planting.”

Response: The definition of “late
planting” as well as provisions for late
and prevented planting coverages
common to most crops have been
moved to the Basic Provisions. FCIC has
added late planting provisions, section
14, and prevented planting provisions,
section 15, to these popcorn crop
provisions.

Comment: A reinsured company
recommended adding the words *‘and
quality” after the word “‘quantity’ in the
definition of “irrigated practice.”

Response: There are no clear criteria
regarding the quality of water necessary
to produce a crop. The highly variable
factors involved would make such
criteria difficult to develop and
administer. The provisions regarding
good farming practices can be applied in
situations in which the insured person

failed to exercise due care and
diligence. The definition of “‘irrigated
practice” has been moved to the Basic
Provisions.

Comment: An insurance service
organization and a reinsured company
stated the definition of “‘replanting” is
confusing and awkward. One of the
commenters recommended revising the
definition to specify “* * * growing a
successful popcorn crop.”

Response: The definition of
“replanting” clearly describes the steps
required to replant the crop. The
producer must first perform the cultural
practices needed to replant the seed
before replanting the seed. FCIC has
revised the definition to specify that the
crop be replanted with the expectation
of producing at least the guarantee. The
definition of “‘replanting” has been
moved to the Basic Provisions.

Comment: A reinsured company
recommended that the reference
contained in the definition of “‘written
agreement” should be section 14 rather
than section 15.

Response: The provisions for written
agreements have been moved to the
Basic Provisions with reference to the
correct section.

Comment: An insurance service
organization and a reinsured company
recommended amending section 2 of the
proposed rule to clarify whether
optional units may be established if the
processor contract stipulates the number
of contracted acres, or only if the
contract does not specify an amount of
production.

Response: FCIC has amended section
2 to specify that processor contracts that
stipulate a specific amount of
production to be delivered, the basic
unit will consist of all the acreage
planted to the insured crop in the
county that will be used to fulfill
contracts with each processor, and
optional units will not be established for
such production-based processor
contracts. The language in section 2 has
also been revised and reformatted to
clearly state the requirements for both
the acreage-based and production-based
processor contracts. In addition,
language in this section that is common
with other Crop Provisions has been
moved to the Basic Provisions.

Comment: An insurance service
organization recommended removal of
the opening phrase in section
2(b)(5)(iv)(B) that states “‘In addition to,
or instead of establishing optional units
by section, section equivalent, or FSA
Farm Serial Number, * * * *‘since
section 2(b)(5)(iv) specifies that ““‘Each
optional unit must meet one or more of
the following criteria* * *.”

Response: FCIC has revised the
language accordingly. However, the
optional unit provisions common to
most crops have been moved to the
Basic Provisions.

Comment: An insurance service
organization stated that the language in
section 3(a) which provides guidelines
for selection of price elections should be
moved to the Basic Provisions.

Response: The requirement that the
price election (for each type, varietal
group, etc.) have the same percentage
relationship to the maximum prices
does not apply to all crop policies.
However, this clause applies to a
sufficient number of policies so as to
make it an item for consideration
whenever 7 CFR part 457 is amended.
This recommendation will be
considered at that time, and no change
has been made to these popcorn
provisions.

Comment: An insurance service
organization expressed concern that the
November 30 contract change date is not
early enough for counties with a January
15 sales closing date.

Response: The January 15
cancellation and termination dates are
applicable only to counties in the most
southern part of Texas. The commenter
did not provide specific details as to
why the November 30 contract change
date is not sufficient. FCIC believes that
the 45 days between the contract change
date and the cancellation date allows an
ample period of time for the insured to
make a decision regarding subsequent
crop year coverages considering the
small number of policies and areas
involved. Therefore, no change has been
made.

Comment: An insurance service
organization stated that section 6 which
requires the producer to provide a copy
of the processor contract no later than
the acreage reporting date, could
provide a loophole by allowing
producers to wait until acreage
reporting time to decide if they want
coverage.

Response: There is no evidence that
allowing the producer to provide a copy
of the processor contract as late as the
acreage reporting date has resulted in
producers waiting to decide until the
acreage reporting date if they want
coverage. Popcorn producers will have
processor contracts much sooner to
ensure that they have a market before
expending the costs to plant the crop.
The requirement to provide a copy of
the processor contract with the acreage
report is also most convenient for the
producer. Language in section 6 has
been revised to clarify that a copy of all
processor contracts must be provided on
or before the acreage reporting date.
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Comment: An insurance service
organization recommended changing
the word ““before” in section 7(a)(3) to
“by’” or “‘on or before” the acreage
reporting date. This would allow for the
processor contract to be established that
day.

Response: FCIC has amended the
provision accordingly.

Comment: An insurance service
organization questioned whether any
processor contract would allow
interplanted popcorn or popcorn
planted into an established grass or
legume. The commenter further indicted
that consideration should be given to
inserting the language in section 7(a)(4)
into the Basic Provisions.

Response: Popcorn has seldom, if
ever, been interplanted with another
crop or planted into an established grass
or legume. However, production
practices are constantly evolving. FCIC
chooses to retain the provisions of
section 7(a)(4) to accommodate such
developments if they should occur. In
addition, interplanting provisions are
not the same among the crop policies
and, therefore, will be retained in the
Crop Provisions.

Comment: An insurance service
organization indicated that the
provisions contained in section 7(b) are
confusing and seem to indicate that only
a landlord would have a share in the
insured crop and that a tenant cannot
have a share since that person does not
retain possession of the acreage. The
commenter questioned whether the
provision in section 7(b) is already
covered in sections 7(a) (1) and (3).

Response: The language in section
7(b) was intended to cover producers
who have a crop share agreement, rent,
or owns acreage. The word ““possession”
has been changed to “‘control” for
clarification and FCIC has added that
the insured must have a risk of loss.
Section 7(a) specifies requirements for
insurance coverage on the crop, while
section 7(b) specifies requirements for
an insurable share in the crop.
Therefore, both provisions are
necessary.

Comment: Two comments from an
insurance service organization and one
from a reinsured company questioned
whether the provisions in section 9(b),
which state that the insurance period
ceases on the date sufficient production
is harvested to fulfill the producer’s
processor contract, conflicts with the
provisions in section 13(a), that states
“We will determine your loss on a unit
basis.” The commenters questioned how
the insured will know enough
production has been harvested before
acceptance by the processor. One
commenter stated that the insured may

not be aware of discounts and
production modifications (e.g.,
shrinkage, foreign material, etc.) that
may be imposed by the processor. The
insured may believe the contracted
amount of production has been
harvested and later learn that the
amount harvested is short of the
production guarantee. The insurance
service organization asked if any
production in excess of the contracted
amount will be considered as
production to count for APH purposes,
or is the production only counted when
there is a processor settlement sheet?
The insurance service organization
recommended the language in section
9(b) be made similar to the language
contained in the sugar beet policy, such
as, “* * * the insurance period ends
when the production delivered to the
processor equals the amount of
production stated in the popcorn
processor contract.” The insurance
service organization also questioned
whether *“‘delivered to” is the same as
‘““‘accepted by’ the processor and
suggested adding wording to include
“whether delivered or not.”

Response: Section 9(b) does not
conflict with section 13(a). For
processor contracts based on a stated
amount of production, FCIC is only
insuring the contracted amount, and the
producer can only establish one basic
unit per processor contract. Therefore,
once the contracted amount is fulfilled,
insurance ceases on the unit and there
is no payable loss. If the contract is not
fulfilled and there still is unharvested
production, any insurable cause of loss
is covered up to the contracted amount,
assuming it has not been abandoned.
With respect to the issue of when the
producer would know when the
processor contract was fulfilled, records
are kept as production is delivered to
the processor. As a result, both the
producer and processor are aware of the
amount of production that has been
delivered. All production from the unit,
including any in excess of the amount
stated in the contract, will be
considered as production to count when
determining the producer’s approved
yield. The claim settlement provisions
have been clarified to state that, for the
purposes of loss adjustment, the amount
shown on the settlement sheet, plus any
appraised or harvested production lost
due to uninsured causes that rendered
the production unacceptable to the
processor, will be included as
production to count. FCIC has also
revised section 9(b) to clarify that the
insurance period ceases when the
production accepted by the processor
equals the contracted amount of

production if the processor contract
stipulates a specific amount of
production to be delivered. However,
rejected production will be considered
as production to count unless it was
damaged by an insurable cause of loss
occurring during the insurance period.

Comment: An insurance service
organization questioned a discrepancy
between section 9(b), which states that
insurance ceases on “The date you
harvested sufficient production to fulfill
your processor contract,” and section
10(b)(3) of the proposed rule, which
states that loss of production will not be
insured due to ““‘damage that occurs to
unharvested production after you
deliver the production required by the
processor contract.” The commenter
indicated that this provision is not
necessary since any damage occurring
after delivery would be outside the
insurance period as indicated in section
9(b).

Response: FCIC has deleted the
provision contained in section 10(b)(3)
accordingly.

Comment: An insurance service
organization stated that some crop
policies allow the entire replanting
payment to be paid to the person
incurring the entire expense (usually the
tenant) when landlord and tenant are
insured by the same company. However,
the commenter questioned why this
language is not contained in section 11
of the proposed Popcorn Crop
Provisions.

Response: It is true that a few crop
provisions allow the entire replanting
payment to be paid to the person
incurring the entire expense (usually the
tenant) when the landlord and tenant
are insured with the same company.
However, due to comments received on
other regulations, FCIC reevaluated this
provision and has concluded it is not
equitable to all insureds. Specifically, if
a landlord and tenant are insured with
one company, the provisions apply, but
if the landlord and tenant are insured
with different companies, the provisions
do not apply. Any Crop Provisions
containing these terms will be amended
to eliminate them. Therefore, no change
has been made.

Comment: An insurance service
organization suggested that language
contained in section 11(b) should
include 20 acres as a minimum qualifier
in addition to the others.

Response: The commenter
misunderstood the provisions contained
in section 11(b). Section 13 of the Basic
Provisions contains the 20 acre or 20
percent rule referenced by the
commenter which is applicable to this
policy. Section 11(b) of the Popcorn
Crop Provisions establishes the
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maximum amount of the replanting
payment (20 percent of the production
guarantee or 150 pounds, multiplied by
the price election, multiplied by the
share). Therefore, no change has been
made.

Comment: An insurance service
organization stated the indemnity
calculation contained in section 13(b)
was wordy, difficult to follow, and
should be simplified for crops without
separate prices by type.

Response: Since some of the
calculations involved are not performed
in sequential order, it is necessary to
refer to specific section numbers.
Removal of the section reference would
make the provisions less clear.
However, an example has been added to
clarify section 13.

Comment: An insurance service
organization stated that section
13(c)(1)(iv) should not allow the insured
to defer settlement and wait for a later,
generally lower appraisal, especially on
crops that have a short “‘shelf life.”

Response: This provision allows
deferment of a claim only if the
insurance provider agrees that
representative samples should be left or
if the insured elects to continue to care
for the entire crop in order to obtain a
more accurate determination of the
production to count for the unit. In
either case, if the insured does not
provide sufficient care for the crop or
crop samples, the original appraisal will
be used. Therefore, no change has been
made.

Comment: An insurance service
organization and two reinsured
companies recommended removal of the
requirement contained in section 15 that
a written agreement be renewed each
year if there are no significant changes
to the farming operation. Two of the
commenters stated a written agreement
should be continuous and the effective
period should be specified in the
written agreement.

Response: Written agreements are
intended to supplement policy terms or
permit insurance in unusual situations
that require modification of the
otherwise standard insurance
provisions. If such practices continue
year to year, they should be
incorporated into the policy or Special
Provisions. It is important to minimize
written agreement exceptions to ensure
that the insured is well aware of the
specific terms of the policy. The written
agreement provisions have been moved
to the Basic Provisions since they apply
to most crops.

Comment: An insurance service
organization and two reinsured
companies stated the proposed rule did
not contain provisions for late planting

and prevented planting coverages. The
commenters questioned whether
popcorn was intended to have late and
prevented planting coverages?

Response: Provisions for late and
prevented planting coverages are now
contained in the Basic Provisions which
are applicable to popcorn. FCIC has
added to the Popcorn Crop Provisions,
a new section 14, which specifies that
late planting provisions are applicable
to popcorn if written approval is
obtained from the processor by the
acreage reporting date. FCIC has also
added a new section 15, providing the
available prevented planting coverage.

In addition to the changes described
above, FCIC has made minor editorial
changes and has amended the following
Popcorn Crop Provisions:

1. Amended and clarified the
paragraph preceding section 1 to
include the Catastrophic Risk Protection
Endorsement.

2. Section 1—Amended the definition
of “planted acreage” to add a
requirement that popcorn must be
planted in rows far enough apart to
permit mechanical cultivation, unless
otherwise excepted. Amended the
definition of “practical to replant” to
clarify that it will not be considered
practical to replant unless production
from the replanted acreage can be
delivered under the terms of the
processor contract, or the processor
agrees in writing that it will accept the
production from the replanted acreage.
Clarified the definition of ““processor
contract” to specify that multiple
contracts with the same processor, each
of which stipulates a specific amount of
production to be delivered under the
terms of the specified contract, will be
considered as a single processor
contract. Removed the definitions of
“approved yield,” ““days,” “FSA,”
“interplanted,” “production guarantee
(per acre),” and “‘timely planted”
because these definitions now appear in
the Basic Provisions.

3. Section 2—Moved all the
provisions common to most crops to the
Basic Provisions.

4. Section 7(a)—Revised “‘actuarial
table” to “actuarial documents” to be
consistent with language in other crop
provisions.

5. Section 7(c)(2)—Amended and
clarified that the Board of Directors or
officers of the processor must, prior to
the sales closing date, execute and adopt
a resolution that contains the same
terms as an acceptable processor
contract.

6. Section 14—Revised provisions to
address only late planted acreage.

7. Section 15—Deleted provisions for
written agreements and added

provisions for prevented planting
coverage.

List of Subjects in 7 CFR Parts 447 and
457

Crop insurance, Popcorn.
Final Rule

Accordingly, as set forth in the
preamble, the Federal Crop Insurance
Corporation hereby amends the Popcorn
Crop Insurance Regulations (7 CFR part
447) and the Common Crop Insurance
Regulations (7 CFR part 457) as follows:

PART 447—POPCORN CROP
INSURANCE REGULATIONS FOR THE
1987 THROUGH THE 1998 CROP
YEARS

1. The authority citation for 7 CFR
part 447 is revised to read as follows:

Authority: 7 U.S.C. 1506(1), 1506(p).
Part Heading [Revised]

2. The part heading is revised as set
forth above.

Subpart Heading [Removed]

3. The part heading ““Subpart—
Regulations for the 1987 and
Succeeding Crop Years is removed.

4. Section 447.7 is amended by
revising the introductory text of
paragraph (d) to read as follows:

§447.7 The application and policy.
* * * * *

(d) The application is found at
subpart D of part 400, General
Administrative Regulations (7 CFR
400.37, 400.38). The provisions of the
Popcorn Insurance Policy for the 1987
through 1998 crop years are as follows:

* * * * *

PART 457—COMMON CROP
INSURANCE REGULATIONS,;
REGULATIONS FOR THE 1994 AND
SUBSEQUENT CROP YEARS

5. The authority citation for 7 CFR
part 457 continues to read as follows:

Authority: 7 U.S.C. 1506(1), 1506(p).

6. Section 457.126 is added to read as
follows:

§457.126 Popcorn Crop Insurance
Provisions.

The Popcorn Crop Insurance
Provisions for the 1999 and succeeding
crop years are as follows:

FCIC policies:
United States Department of Agriculture

Federal Crop Insurance Corporation
Reinsured policies:
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(Appropriate title for insurance provider)
Both FCIC and reinsured policies:
Popcorn Crop Insurance Provisions

If a conflict exists among the policy
provisions, the order of priority is as follows:
(1) The Catastrophic Risk Protection
Endorsement, if applicable; (2) the Special
Provisions; (3) these Crop Provisions; and (4)
the Basic Provisions with (1) controlling (2),
etc.

1. Definitions

Base contract price. The price stipulated
on the contract executed between you and
the processor before any adjustments for
quality.

Harvest. Removing the grain or ear from
the stalk either by hand or by machine.

Merchantable popcorn. Popcorn that meets
the provisions of the processor contract.

Planted acreage. In addition to the
definition contained in the Basic Provisions,
popcorn must initially be planted in rows far
enough apart to permit mechanical
cultivation, unless otherwise provided by the
Special Provisions, actuarial documents, or
by written agreement.

Pound. Sixteen (16) ounces avoirdupois.

Practical to replant. In addition to the
definition contained in the Basic Provisions,
it will not be considered practical to replant
unless production from the replanted acreage
can be delivered under the terms of the
popcorn processor contract, or the processor
agrees in writing that it will accept the
production from the replanted acreage.

Processor. Any business enterprise
regularly engaged in processing popcorn that
possesses all licenses, permits or approved
inspections for processing popcorn required
by the state in which it operates, and that
possesses facilities, or has contractual access
to such facilities, with enough equipment to
accept and process the contracted popcorn
within a reasonable amount of time after
harvest.

Processor contract. A written agreement
between the producer and a processor,
containing at a minimum:

(a) The producer’s commitment to plant
and grow popcorn, and to deliver the
popcorn production to the processor;

(b) The processor’'s commitment to
purchase all the production stated in the
processor contract;

(c) A date, if specified on the processor’s
contract, by which the crop must be
harvested to be accepted; and

(d) A base contract price.

Multiple contracts with the same processor,
each of which stipulates a specific amount of
production to be delivered under the terms
of the processor contact, will be considered
as a single processor contract.

2. Unit Division

(a) For processor contracts that stipulate
the amount of production to be delivered:

(1) In lieu of the definition contained in the
Basic Provisions, a basic unit will consist of
all the acreage planted to the insured crop in
the county that will be used to fulfill
contracts with each processor;

(i) There will be no more than one basic
unit for all production contracted with each
processor contract;

(ii) In accordance with section 13 of these
Crop Provisions, all production from any
basic unit in excess of the amount under
contract will be included as production to
count if such production is applied to any
other basic unit for which the contracted
amount has not been fulfilled; and

(2) Provisions in the Basic Provisions that
allow optional units by section, section
equivalent, or FSA farm serial number and by
irrigated and non-irrigated practices are not
applicable.

(b) For any processor contract that
stipulates only the number of acres to be
planted, the provisions contained in section
34 of the Basic Provisions will apply.

3. Insurance Guarantees, Coverage Levels,
and Prices for Determining Indemnities

In addition to the requirements of section
3 of the Basic Provisions, you may select only
one price election for all the popcorn in the
county insured under this policy unless the
Special Provisions provide different price
elections by type, in which case you may
select one price election for each popcorn
type designated in the Special Provisions.
The price elections you choose for each type
must have the same percentage relationship
to the maximum price offered by us for each
type. For example, if you choose 100 percent
of the maximum price election for one type,
you must also choose 100 percent of the
maximum price election for all other types.

4. Contract Changes

In accordance with section 4 of the Basic
Provisions, the contract change date is
November 30 preceding the cancellation
date.
5. Cancellation and Termination Dates

In accordance with section 2 of the Basic

Provisions, the cancellation and termination
dates are:

Cancellation
and termi-
nation dates

State and county

Val Verde, Edwards, Kerr,
Kendall, Bexar, Wilson,
Karnes, Goliad, Victoria,
and Jackson counties
Texas, and all Texas coun-
ties lying south thereof.

All other Texas counties and
all other states.

January 15.

March 15.

6. Report of Acreage

In addition to the provisions of section 6
of the Basic Provisions, you must provide a
copy of all processor contracts to us on or
before the acreage reporting date.

7. Insured Crop

(a) In accordance with section 8 of the
Basic Provisions, the crop insured will be all
the popcorn in the county for which a
premium rate is provided by the actuarial
documents:

(1) In which you have a share;

(2) That is planted for harvest as popcorn;

(3) That is grown under, and in accordance
with the requirements of, a processor
contract executed on or before the acreage
reporting date and is not excluded from the

processor contract at any time during the
crop year; and

(4) That is not (unless allowed by the
Special Provisions or by written agreement):

(i) Interplanted with another crop; or

(ii) Planted into an established grass or
legume.

(b) You will be considered to have a share
in the insured crop if, under the processor
contract, you retain control of the acreage on
which the popcorn is grown, you have a risk
of loss, and the processor contract provides
for delivery of popcorn under specified
conditions and at a stipulated base contract
price.

(c) A popcorn producer who is also a
processor may be able to establish an
insurable interest if the following
requirements are met:

(1) The producer must comply with these
Crop Provisions;

(2) The Board of Directors or officers of the
processor must, prior to the sales closing
date, execute and adopt a resolution that
contains the same terms as an acceptable
processor contract. Such resolution will be
considered a processor contract under this
policy; and

(3) Our inspection reveals that the
processing facilities comply with the
definition of a processor contained in these
Crop Provisions.

8. Insurable Acreage

In addition to the provisions of section 9
of the Basic Provisions, any acreage of the
insured crop damaged before the final
planting date, to the extent that the majority
of producers in the area would normally not
further care for the crop, must be replanted
unless we agree that it is not practical to
replant.

9. Insurance Period

In lieu of the provisions contained in
section 11 of the Basic Provisions, regarding
the end of the insurance period, insurance
ceases on each unit or part of a unit at the
earliest of:

(a) The date the popcorn:

(1) Was destroyed;

(2) Should have been harvested but was
not harvested,;

(3) Was abandoned; or

(4) Was harvested;

(b) When the processor contract stipulates
a specific amount of production to be
delivered, the date the production accepted
by the processor equals the contracted
amount of production;

(c) Final adjustment of a loss; or

(d) December 10 immediately following
planting.

10. Causes of Loss

(a) In accordance with the provisions of
section 12 of the Basic Provisions, insurance
is provided only against the following causes
of loss that occur during the insurance
period:

(1) Adverse weather conditions;

(2) Fire;

(3) Insects, but not damage due to
insufficient or improper application of pest
control measures;

(4) Plant disease, but not damage due to
insufficient or improper application of
disease control measures;
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(5) Wildlife;

(6) Earthquake;

(7) Volcanic eruption; or

(8) Failure of the irrigation water supply,
if caused by a cause of loss specified in
sections 10(a)(1) through (7) that occurs
during the insurance period.

(b) In addition to the causes of loss
excluded by section 12 of the Basic
Provisions, we do not insure against any loss
of production due to:

(1) Damage resulting from frost or freeze
after the date designated in the Special
Provisions; or

(2) Failure to follow the requirements
contained in the processor contract.

11. Replanting Payment

(a) In accordance with section 13 of the
Basic Provisions, a replanting payment is
allowed if the crop is damaged by an
insurable cause of loss to the extent that the
remaining stand will not produce at least 90
percent of the production guarantee for the
acreage and it is practical to replant.

(b) The maximum amount of the replanting
payment per acre will be the lesser of 20

For example:

percent of the production guarantee or 150
pounds, multiplied by your price election,
multiplied by your insured share.

(c) When popcorn is replanted using a
practice that is uninsurable as an original
planting, our liability for the unit will be
reduced by the amount of the replanting
payment. The premium amount will not be
reduced.

12. Duties in the Event of Damage or Loss

In accordance with the requirements of
section 14 of the Basic Provisions, the
representative samples of the unharvested
crop must be at least 10 feet wide and extend
the entire length of each field in the unit. The
samples must not be destroyed until the
earlier of our inspection or 15 days after
harvest of the balance of the unit is
completed.

13. Settlement of Claim

(a) We will determine your loss on a unit
basis. In the event you are unable to provide
acceptable production records:

(1) For any optional unit, we will combine
all optional units for which such production
records were not provided; or

(2) For any basic unit, we will allocate any
commingled production to such units in
proportion to our liability on the harvested
acreage for each unit.

(b) In the event of loss or damage covered
by this policy, we will settle your claim by:
(1) Multiplying the insured acreage for
each type, if applicable, by its respective

production guarantee;

(2) Multiplying the result of section
13(b)(1) by the respective price election for
each type, if applicable;

(3) Totaling the results of section 13(b)(2)
if there is more than one type;

(4) Multiplying the total production to
count (see section 13(c)), of each type if
applicable, by its respective price election;

(5) Totaling the results of section 13(b)(4)
if there is more than one type;

(6) Subtracting the result of section 13(b)(4)
from the result in section 13(b)(2) if there is
only one type or subtracting the result of
section 13(b)(5) from the result of section
13(b)(3) if there is more than one type; and

(7) Multiplying the result of section
13(b)(6) by your share.

You have a 100 percent share in 100 acres of Type A popcorn in the unit, with a guarantee of 2,500 pounds per acre and a price election
of $.12 per pound. You are only able to harvest 150,000 pounds. Your indemnity would be calculated as follows:

100 acres x 2,500 pounds = 250,000 pound guarantee;

250,00 pounds x $.12 price election = $30,000 value of guarantee;
150,000 pounds production to count x $.12 price election = $18,000 value of production to count;
$30,000 — $18,000 = $12,000 loss; and

$12,000 x 100 percent share = $12,000 indemnity payment.

You also have a 100 percent share in 150 acres of type B popcorn in the same unit, with a guarantee of 2,250 pounds per acre and a price
election of $.10 per pound. You are only able to harvest 70,000 pounds. Your total indemnity for both popcorn types A and B would be

calculated as follows:

price election = $33,750 value guarantee for type B;

$30,000 + $33,750 = $63,750 total value guarantee;
150,000 pounds x $.12 price election = $18,000 value of production to count for type A and

100 acres x 2,500 pounds = 250,000 guarantee for type A and 150 acres x 2,250 pounds = 337,500 pound guarantee for type B;
250,000 pound guarantee x $.12 price election = $30,000 value of guarantee for type A and 337,500 pound guarantee x $.10

70,000 pounds x $.10 price election = $7,000 value of production to count for type B;

$18,000 + $7,000 = $25,000 total value of production to count;

5 i
6 i $63,750 — $25,000 = $38,750 loss; and
T o $38,750 x 100 percent = $38,750 indemnity payment.

(c) The total production to count (in
pounds) from all insurable acreage on the
unit will include:

(1) All appraised production as follows:

(i) Not less than the production guarantee
for acreage:

(A) That is abandoned;

(B) Put to another use without our consent;

(C) Damaged solely by uninsured causes; or

(D) For which you fail to provide
production records;

(i) Unharvested production (mature
unharvested production may be adjusted for
quality deficiencies and excess moisture in
accordance with section 13(d));

(iii) Potential production on insured
acreage that you intend to put to another use
or abandon, if you and we agree on the
appraised amount of production. Upon such
agreement, the insurance period for that
acreage will end when you put the acreage
to another use or abandon the crop. If
agreement on the appraised amount of
production is not reached:

(A) If you do not elect to continue to care
for the crop, we may give you consent to put
the acreage to another use if you agree to

leave intact, and provide sufficient care for,
representative samples of the crop in
locations acceptable to us (The amount of
production to count for such acreage will be
based on the harvested production or
appraisals from the samples at the time
harvest should have occurred. If you do not
leave the required samples intact, or fail to
provide sufficient care for the samples, our
appraisal made prior to giving you consent to
put the acreage to another use will be used
to determine the amount of production to
count); or

(B) If you elect to continue to care for the
crop, the amount of production to count for
the acreage will be the harvested production,
or our reappraisal if additional damage
occurs and the crop is not harvested;

(2) All harvested production from the
insurable acreage in the unit;

(3) All harvested and appraised production
lost or damaged by uninsured causes; and

(4) For processor contracts that stipulate
the amount of production to be delivered, all
harvested popcorn production from any other
insurable unit that has been used to fulfill

your processor contract applicable to this
unit.

(5) Any production from yellow or white
dent corn will be counted as popcorn on a
weight basis and any production harvested
from plants growing in the insured crop may
be counted as popcorn production on a
weight basis.

(6) Any ear production for which we
cannot determine a shelling factor will be
considered to have an 80 percent shelling
factor.

(d) Mature popcorn may be adjusted for
excess moisture and quality deficiencies. If
moisture adjustment is applicable, it will be
made prior to any adjustment for quality.

(1) Production will be reduced by 0.12
percent for each 0.1 percentage point for
moisture in excess of 15 percent. We may
obtain samples of the production to
determine the moisture content.

(2) Popcorn production will be eligible for
quality adjustment if, due to an insurable
cause of loss that occurs within the insurance
period, it is not merchantable popcorn and is
rejected by the processor. The production
will be adjusted by:
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(i) Dividing the value per pound of the
damaged popcorn by the base contract price
per pound for undamaged popcorn; and

(i) Multiplying the result by the number of
pounds of such popcorn.

14. Late Planting

Late planting provisions in the Basic
Provisions are applicable for popcorn if you
provide written approval from the processor
by the acreage reporting date that it will
accept the production from the late planted
acres when it is expected to be ready for
harvest.

15. Prevented Planting

Your prevented planting coverage will be
60 percent of your production guarantee for
timely planted acreage. If you have limited or
additional levels of coverage, as specified in
7 CFR part 400, subpart T, and pay an
additional premium, you may increase your
prevented planting coverage to a level
specified in the actuarial documents.

Signed in Washington, D.C., on June 11,
1998.

Robert Prchal,

Acting Manager, Federal Crop Insurance
Corporation.

[FR Doc. 98-16147 Filed 6-19-98; 8:45 am]
BILLING CODE 3410-08-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—AAL-5]

Revision of Class E Airspace;
Kotzebue, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule modifies Class E
airspace at Kotzebue, AK. The
establishment of Global Positioning
system (GPS) instrument approaches to
runway (RWY) 8 and RWY 26 at
Kotzebue, AK, made this action
necessary. The intended effect of this
action is to provide adequate controlled
airspace for Instrument Flight Rules
(IFR) operations at Kotzebue, AK.

EFFECTIVE DATE: 0901 UTC, August 13,
1998.

FOR FURTHER INFORMATION CONTACT:
Robert van Haastert, Operations Branch,
AAL-538, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587;
telephone number (907) 271-5863; fax:
(907) 271-2850; email:
Robert.van.Haastert@faa.dot.gov.
Internet address: http://
www.alaska.faa.gov/at or at address
http://162.58.28.41/at.

SUPPLEMENTARY INFORMATION:
History

On April 10, 1998, a proposal to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to revise
the Class E airspace at Kotzebue, AK,
was published in the Federal Register
(63 FR 17743). The proposal was
necessary due to the establishment of
GPS instrument approaches to RWY 8
and RWY 26.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No public comments to the proposal
were received, thus the rule is adopted

as written. )
The area will be depicted on

aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 of FAA
Order 7400.9E, Airspace Designations
and Reporting Points, dated September
10, 1997, and effective September 16,
1997, which is incorporated by
reference in 14 CFR 71.1 (62 FR 52491,
October 8, 1997). The Class E airspace
designations listed in this document
will be revised and published
subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
revises the Class E airspace at Kotzebue,
AK, due to the establishment of GPS
instrument approaches to RWY 8 and
RWY 26. The intended effect of this
proposal is to provide adequate
controlled airspace for IFR operations at

Kotzebue, AK. .
The FAA has determined that these

proposed regulations only involve an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore —(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71— DESIGNATION OF CLASS
A, CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AAL AKE5 Kotzebue, AK [Revised]

Kotzebue, Ralph Wien Memorial Airport, AK

(Lat. 66°53'05" N., long. 162°35'55" W.)
Kotzebue VOR/DME

(Lat. 66°53'08" N., long. 162°32'24" W.)
Hotham NDB

(Lat. 66°54'05" N., long. 162°33'52" W.)

That airspace extending upward from 700
feet above the surface within a 6.8 mile
radius of the Ralph Wien Memorial Airport
and within 14 miles of the Kotzebue VOR/
DME extending clockwise from the 206°
radial to the 130° radial and within 4 miles
southeast and 8 miles northwest of the
Hotham NDB 039° bearing extending from
the NDB to 16 miles northeast of the NDB
and within 4 miles north and 8 miles south
of the Kotzebue VOR/DME 278° radial
extending from the VOR/DME to 20 miles
west of the VOR/DME; and that airspace
extending upward from 1,200 feet above the
surface within 18 miles of the Kotzebue
VOR/DME clockwise from the 020° radial to
the 130° radial and within 38 miles of the
Kotzebue VOR/DME clockwise from the 130°
radial to the 314° radial and within 4.3 miles
each side of the Kotzebue VOR/DME 103°
radial extending from the VOR/DME to 34
miles east of the VOR/DME; and that airspace
extending upward from 5,500 feet MSL
within 4.3 miles each side of the Kotzebue
VOR/DME 103° radial extending from 34
miles east of the VOR/DME to 51.3 miles east
of the VOR/DME; and that airspace extending
upward from 7,500 feet MSL within 4.3 miles
each side of the Kotzebue VOR/DME 103°
radial at 51.3 miles east of the Kotzebue
VOR/DME widening to 7.4 miles each side of
the 103° radial at 96 miles east of the
Kotzebue VOR/DME.

* * * * *
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Issued in Anchorage, AK, on June 11, 1998.
Trent S. Cummings,
Acting Manager, Air Traffic Division, Alaskan
Region.
[FR Doc. 98-16307 Filed 6—19-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 95-AS0-22]

RIN 2120-AA66

Establishment of VOR Federal Airway
V-605; SC

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes
Federal Airway 605 (V-605) from
Holston Mountain, TN, to Spartanburg,
SC. Establishing V-605 will expedite
the flow of air traffic and reduce the
workload for pilots and controllers. In
addition, the FAA will not adopt as
final the portion of the proposal to
establish Federal Airway V—603 from
Pulaski, VA, to Columbia, SC.

EFFECTIVE DATE: 0901 UTC, August 13,
1998.

FOR FURTHER INFORMATION CONTACT:
Patricia P. Crawford, Airspace and Rules
Division, ATA—-400, Office of Air Traffic
Airspace Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
History

OnJune 17, 1996, the FAA proposed
to amend 14 CFR part 71 (part 71) to
establish two Federal Airways, V-603
and V—605 (61 FR 30550). The FAA
anticipated aligning V—603 with the
Pulaski Very High Frequency
Omnidirectional Range (VORTAC).
However, V-603 could not be certified
for navigation because of problems
associated with the Pulaski VORTAC.
Consequently, the FAA will not adopt
as final the portion of the proposal to
establish V—603. Interested parties were
invited, by the FAA, to participate in
this rulemaking effort by submitting
written comments on the proposal. No
comments objecting to the proposal
were received. Except for editorial
changes and the decision not to adopt
as final the portion of the proposal to
establish V—603, this amendment is the
same as that proposed in the notice.
Domestic VOR Federal airways are

published in paragraph 6010(a) of FAA
Order 7400.9E, dated September 10,
1997, and effective September 16, 1997,
which is incorporated by reference in 14
CFR 71.1. The Federal airway listed in
this document will be published
subsequently in the Order.

The Rule

This amendment to part 71
establishes Federal Airway V—605 from
Holston Mountain, TN, to Spartanburg,
SC. Establishing V-605 will expedite
the flow of air traffic and reduce the
workload for pilots and controllers. The
FAA will not adopt as final the portion
of the proposal to establish V-603 from
Pulaski, VA, to Columbia, SC.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore this regulation: (1) is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71, as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6010(a)—Domestic VOR Federal

Airways
* * * * *
V-605 [New]

From Holston Mountain, TN; INT Holston
Mountain 171° and Spartanburg, SC, 358°
radials; to Spartanburg.

* * * * *

Issued in Washington, DC, on June 8, 1998.
Reginald C. Matthews,

Acting Program Director for Air Traffic
Airspace Management.

[FR Doc. 98-15959 Filed 6—-19-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 97-AEA-30]
RIN 2120-AA66

Modification of VOR Federal Airway V—
405; NY

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action modifies Federal
Airway 405 (V-405) between Pawling,
NY, Very High Frequency
Omnidirectional Range (VOR) and the
CASSH Intersection, NY. This action
will enhance air traffic control (ATC)
and allow for better utilization of the
navigable airspace.

DATES: Effective 0901 UTC, August 13,
1998.

Comments for inclusion in the Rules
Docket must be received on or before
August 6, 1998.

ADDRESSES: Send comments on the rule
in triplicate to: Manager, Air Traffic
Division, AEA-500, Docket No. 97—
AEA-30, Federal Aviation
Administration, JFK International
Airport, Fitzgerald Federal Building,
Jamaica, NY 11430. Comments may be
also sent electronically to the following
Internet address: 9-Direct Rule-
Comments@faa.dot.gov. Comments
delivered must be marked Airspace
Docket No. 97-AEA-30.

The official docket may be examined
weekdays, except Federal holidays,
between 8:30 a.m. and 5:00 p.m., in the
Rules Docket, Office of the Chief
Counsel, Room 916, 800 Independence
Avenue, SW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:

Patricia P. Crawford, Airspace and Rules
Division, ATA-400, Office of Air Traffic
Airspace Management, Federal Aviation
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Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
Telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
The Rule

The FAA is amending 14 CFR part 71
to modify V—-405 from the Pawling, NY,
VOR to the CASSH Intersection.
Modifying this airway will enhance
ATC and will allow for better utilization
of that airspace. Currently, V-405
extends southeast from the Pawling
VOR to a dog leg beginning at the
CASSH Intersection and continues to
the southeast from that intersection to
the Carmel, NY, VOR. The section of V-
405 between Pawling VOR and the
CASSH Intersection is unusable for
navigation in the current configuration
and must be realigned. Three Federal
airways, V-123, V-483, and V—-405,
converge at the CASSH Intersection.
The alignment of each airway is
significant to ensure that aircraft
operations are contained within the
assigned airspace as required for ATC.
Realigning VV-405 will allow the airway
to be used for navigation and will allow
for better utilization of that airspace.

Incorporation by Reference

VOR Federal airway designations are
published in paragraph 6010(a) of FAA
Order 7400.9E, dated September 10,
1997, and effective September 16, 1997,
which is incorporated by reference in 14
CFR 71.1. The Federal airway
designation listed in this document will
be published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and therefore is
issuing it as a direct final rule. This
regulation is a minor technical
amendment involving a one-degree
change in the radial for the airway.
Unless a written adverse or negative
comment, or a written notice of intent
to submit an adverse or negative
comment is received within the
comment period, the regulation will
become effective on the date specified
above. After the close of the comment
period, the FAA will publish a
document in the Federal Register
indicating that no adverse or negative
comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be

published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be sumitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
aeronautical, environment, and energy-
related aspects of the rule that might
suggest a need to modify the rule. All
comments submitted will be available,
both before and after the closing date for
comments, in the Rules Docket for
examination by interested persons. A
report that summarizes each FAA-
public contact concerned with the
substance of this action will be filed in
the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 97-AEA-30.” The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in

the preamble, I certify that this
regulation (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) if promulgated, will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends part 71 of the
Federal Aviation Regulations (14 CFR
part 71) as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

The incorporation by reference in 14
CFR part 71 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, which is
incorporated by reference in 14 CFR
71.1, as follows:

Paragraph 6010(a) Domestic VOR Federal
Airways
* * * * *

V-405 [Revised]

From INT Pottstown, PA, 222° and
Baltimore, MD, 034° radials; Pottstown; INT
Pottstown 050 and Solberg, NJ, 264° radials;
Solberg; INT Solberg 044° and Carmel, NY,
243° radials; Carmel; INT Carmel 344° and
Pawling, NY, 204° radials; Pawling; INT
Pawling 059° and Bradley, CT 266° radials;
Bradley; Providence, RI; INT Providence 151°
and Martha’s Vineyard, MA, 267° radials; to
Martha’s Vineyard.

* * * * *

Issued in Washington, DC, on June 8, 1998.
Reginald C. Matthews,

Acting Program Director for Air Traffic
Airspace Management.

[FR Doc. 98-15958 Filed 6-19-98; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 97
[Docket No. 29248; Amdt. No. 1873]
RIN 2120-AA65

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption new or
revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory

provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591—;

2. The FAA Regional Office of the
region in which the affected airport is

located; or
3. The Flight Inspection Area Office

which originated the SIAP.
For Purchase—Individual SIAP

copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,

Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:

Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—-420),

Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK. 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK. 73125)
telephone: (405) 954-4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated

above.
The large number of SIAPs, their

complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (NFDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPS). In developing

these SIAPs, the TERPS criteria were
applied to the conditions existing or
anticipated at the affected airports.
Because of the close and immediate
relationship between these SIAPs and
safety in air commerce. | find that notice
and public procedure before adoption
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Navigation (air).

Issued in Washington, DC on June 12,
1998.
Tom E. Stuckey,
Acting Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120, 44701; and 14 CFR 11.49(b((2).

2. Part 97 is amended to read as
follows:

8897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
and 97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
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§97.27 NDB, NOB/DME; §97.29 ILS,
ILS/DME, ISMLS MLS, MLS/DME,
MILS/RNAV; §97.31 RADAR SIAPs;
8§97.33 RNAV SIAPS; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective 16 July 1998

Indiana, PA, Indiana County/Jimmy Stewart
Field, NDB OR GPS-A, Amdt 5,
CANCELLED

Greer, SC, Greenville-Spartanburg, GPS RWY
21, Amdt 1

Columbia, SC, Columbia Owens Downtown,
LOC RWY 31, Amdt 1

* * * Effective 13 August 1998

St Paul Island, AK, St Paul Island, GPS RWY
18, Orig.

St Paul Island, AK, St Paul Island, GPS RWY
36, Orig.

Tuscalossa, AL, Tuscaloosa Muni, GPS RWY
4, Orig

Tuscalossa, AL, Tuscaloosa Muni, GPS RWY
22, Orig

Hanford, CA, Hanford Muni, VOR OR GPS-
A, Amdt 8

Merced, CA, Merced Municipal/Macready
Field, VOR RWY 12, Amdt 7

Merced, CA, Merced Municipal/Macready
Field, GPS RWY 30, Orig

Merced, CA, Merced Municipal/Macready
Field, GPS RWY 12, Orig

Washington, DC, Washington National, NDB
RWY 36, Amdt 10

Washington, DC, Washington National,
COPTER ILS 007, Orig

Washington, DC, Washington National, ILS
RWY 36, Amdt 39

Ormond Beach, FL, Ormond Beach Muni,
GPS RWY 8, Orig

Sebring, FL, Sebring Regional, GPS RWY 36,
Orig

Sebring, FL, Sebring Regional, NDB OR GPS
RWY 36, Amdt 4, CANCELLED

Canton, GA, Cherokee County, NDB RWY 4,
Amdt 2

McPherson, KS, McPherson, VOR/DME RWY
36, Amdt 6

McPherson, KS, McPherson, NDB RWY 18,
Amdt 1

McPherson, KS, McPherson, GPS RWY 18,
Orig

McPherson, KS, McPherson, GPS RWY 36,
Amdt 1

Biddeford, ME, Biddeford Muni, VOR OR
GPS-A, Amdt 5, CANCELLED

Biddeford, ME, Biddeford Muni, VOR RWY
6, Orig

Biddeford, ME, Biddeford Muni, GPS RWY 6,
Orig

Appleton, MN, Appleton Muni, NDB RWY
13, Amdt 1

Appleton, MN, Appleton Muni, GPS RWY
13, Orig

Olive Branch, MS, Olive Branch, LOC RWY
18, Amdt 1

Olive Branch, MS, Olive Branch, NDB OR
GPS RWY 18, Amdt 4

Olive Branch, MS, Olive Branch, NDB OR
GPS RWY 36, Amdt 5

Cameron, MO, Cameron Mermorial, NDB OR
GPS RWY 35, Amdt 1

Bowman, ND, Bowman Muni, NDB RWY 29,
Amdt 3

Bowman, ND, Bowman Muni, GPS RWY 29,
Orig

Hettinger, ND, Hettinger Municipal, GPS
RWY 30, Amdt 1

Atkinson, NE, Stuart-Atkinson Muni, VOR/
DME RWY 29, Orig

Atkinson, NE, Stuart-Atkinson Muni, GPS
RWY 29, Orig

Painesville, OH, Casement, NDB OR GPS-B,
Amdt 8, CANCELLED

Easton, PA, Easton, VOR-C, Amdt 2,
CANCELLED

Easton, PA, Easton, GPS RWY 36, Orig

Philadelphia, PA, Philadelphia Intl, ILS RWY
9R, Amdt 8

Philadelphia, PA, Philadelphia Intl, ILS RWY
27R, Amdt 8

Philadelphia, PA, Philadelphia Intl, ILS RWY
27L, Amdt 8

Philadelphia, PA, Philadelphia Intl, GPS
RWY 17, Orig

Rock Hill, SC, Rock Hill/York County/Bryant
Field, VOR/DME OR GPS-B, Amdt 5A,
CANCELLED

Spartanburg, SC, Spartanburg Downtown
Memorial, VOR/DME RNAYV OR GPS RWY
5, Amdt 6B, CANCELLED

Arlington, TN, Arlington Muni, LOC RWY
15, Amdt 2

Arlington, TN, Arlington Muni, NDB OR GPS
RWY 15, Amdt 8

Arlington, TN, Arlington Muni, NDB OR GPS
RWY 33, Amdt 8

Memphis, TN, General Dewitt Spain, VOR
RWY 16, Orig

Memphis, TN, General Dewitt Spain, VOR
RWY 16, Orig, CANCELLED

Memphis, TN, Memphis Intl, VOR OR GPS
RWY 27, Amdt 1B, CANCELLED

Memphis, TN, Memphis Intl, VOR/DME
RWY 18R, Orig

Memphis, TN, Memphis Intl, NDB OR GPS
RWY 9, Amdt 26

Memphis, TN, Memphis Intl, ILS RWY 9,
Amdt 25

Memphis, TN, Memphis Intl, ILS RWY 18L,
Amdt 1

Memphis, TN, Memphis Intl, ILS RWY 18R,
Amdt 12

Memphis, TN, Memphis Intl, ILS RWY 27,
Amdt 2

Memphis, TN, Memphis Intl, ILS RWY 36L,
Amdt 13

Memphis, TN, Memphis Intl, ILS RWY 36R,
Amdt 1

Millington, TN, Charles W. Baker, VOR/DME
RWY 18, Amdt 1, CANCELLED

Millington, TN, Charles W. Baker, VOR/DME
RWY 18, Orig

Millington, TN, Charles W. Baker, GPS RWY
18, Orig

Millington, TN, Millington Muni, VOR/DME
RWY 22, Amdt 1, CANCELLED

Millington, TN, Millington Muni, VOR/DME
RWY 22, Orig

Millington, TN, Millington Muni, ILS RWY
22, Amdt 1

Shelbyville, TN, Bomar Field-Shelbyville
Muni, GPS RWY 18, Orig

Shelbyville, TN, Bomar Field-Shelbyville
Muni, GPS RWY 36, Orig

Abilene, TX, Abilene Regional, GPS RWY
17L, Orig

Abilene, TX, Abilene Regional, GPS RWY
35R, Orig

Danville, VA, Danville Regional, ILS RWY 2,
Amdt 3

Richmond, VA, Chesterfield County, LOC
RWY 33, Amdt 1A, CANCELLED

Richmond, VA, Chesterfield County, ILS
RWY 33, Orig

Rhinelander, WI, Rhinelander-Oneida
County, VOR/DME OR GPS RWY 5, Orig-
A, CANCELLED

Rhinelander, WI, Rhinelander-Oneida
County, VOR/DME OR GPS RWY23, Admt
10A, CANCELLED

[FR Doc. 98-16545 Filed 6-19-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 97

[Docket No. 29249; Amdt. No. 1874]
RIN 2120-AA65

Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or
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2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK. 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK. 73125)
telephone: (405) 954-4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and §97.20 of the Federal
Aviation’s Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPS, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with

the types of effective dates of the SIAPs.

This amendment also identifies the
airport, its location, the procedure

identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAM for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMSs, the respective FDC/T
NOTAMs have been canceled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Approach Procedures (TERPS). In
developing these chart changes to SIAPs
by FDC/P NOTAMs, the TERPS criteria
were applied to only these specific
conditions existing at the affected
airports. All SIAP amendments in this
rule have been previously issued by the
FAA in a National Flight Data Center
(FDC) Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPS and safety in air
commerce, | find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a

“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports
Navigation (air).

Issued in Washington, DC on June 12,
1998.
Tom E. Stuckey,
Acting Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
and 97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; §97.31 RADAR SIAPs;
§97.33 RNAYV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective upon publication:

FDC date State City Airport FDC No. SIAP
05/15/98 ...... MO Jefferson City .......cccceeene Jefferson City Memorial ...........cccceeenee. 8/2964 | LOC BC Rwy 12, Amdt 6A...
This Replaces FDC 8/2964 Pub-
lished in TL98-13
05/27/98 ...... Ml Bellaire ........cccceviiriinnnn. Bellaire/Antrim County ..........ccccocevvieene 8/3276 | GPS Rwy 2, Orig...
05/27/98 ...... MN Warroad .......cccccveiiieennnns Warroad Intl-Swede Carlson Field ....... 8/3275 | NDB or GPS Rwy 31, Amdt 1...
05/28/98 ...... ID Hailey ....coooviiiieiiiiee, Friedman Memorial ..........ccccceeiviiienninen. 8/3301 | GPS Rwy 31, Orig...
05/28/98 ...... NC Wadesboro ...........cceeeeue ANSON COUNLY ...oeeiiiiiiiiiccc e 8/3296 | NDB or GPS Rwy 16, Amdt 1B...
05/28/98 ...... NY (0] 117 SRR Oneida CoUNLY ...c.ceevvvreeieiieieseenieriens 8/3292 | NDB or GPS Rwy 15 Amdt 9A...
05/28/98 ...... NY Utica oo Oneida County ......cccocveeveerveenniniieeninens 8/3293 | ILS Rwy 33 Amdt 1A...
05/28/98 ...... NY (0] (o7 L Oneida CoUNtY ....ccevvvveereiiereseenieneeens 8/3294 | ILS Rwy 15 Amdt 3A...
05/28/98 ...... OH Painesville .........cccoeeeeen. Concord AIrpark ......ccccoeevveeeriieeiiciieeenns 8/3309 | VOR or GPS-A, Orig...
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FDC date State City Airport FDC No. SIAP

06/29/98 ...... KS AtWOOd ... Atwood-Rawlins County City-County ... 8/3324 | NDB or GPS Rwy 16, Amdt 1...

05/29/98 ...... KS NOrton .....cccoeeveeiiiieenee, NOrton Muni ......coocoeeiiiieiee e, 8/3327 | NDB or GPS Rwy 17, Amdt 2...

05/29/98 ...... KS NOrton .....ccoecveeiiiieeeee, NOrton MunNi ......coocoeeiiiieiee e, 8/3329 | NDB or GPS Rwy 35, Amdt 2...

05/29/98 ...... KS Oberlin ..cooveviiiiiiiiee. Oberlin MUNi ....cccooveiiiiiiccie e 8/3330 | NDB or GPS Rwy 35, Orig...

05/29/98 ...... KS Phillipsburg ......cccocvveennenn. Phillipsburg Muni ........cccccoevveiviieeeen. 8/3325 | NDB or GPS Rwy 31, Amdt 6...

05/29/98 ...... MO St. LOUIS .oocveiiiiiicicee, Lambert-St. Louis Intl .........c.cccovvinins 8/3336 | ILS Rwy 12R, Amdt 21...

05/29/98 ...... NY Albany .......ccceviiiiiiiiens Albany County .......cccoovvvrciienieniieeneee, 8/3344 | VOR or GPS Rwy 19 Admt 19...

06/01/98 ...... AL Dothan .......ccccoevevvrveienne. DOthan ......cccceviiiiencieeeee 8/3400 | VOR-A or TACAN or GPS Amdt
11A...

06/01/98 ...... AL Dothan Dothan 8/3401 | LOC BC Rwy 14 Amdt 6B...

06/01/98 ...... AL Dothan Dothan 8/3402 | ILS Rwy 32 Amdt 7B...

06/01/98 ...... AL Muscle Shoals ................. Northwest Alabama Regional ............... 8/3397 | VOR or GPS Rwy 29, Amdt
26A...

06/01/98 ...... AL Muscle Shoals ................. Northwest Alabama Regional ............... 8/3398 | ILS Rwy 29, Admt 3A...

06/01/98 ...... AL Muscle Shoals ................. Northwest Alabama Regional ............... 8/3399 | VOR/DME or GPS Rwy 11, Admt
5A...

06/01/98 ...... MS Laurel .....cocovevieiiiiiien, Hseler-Noble Field .........cccccooiviiiiiene 8/3419 | NDB Rwy 13, Amdt 6...

06/01/98 ...... MS Laurel ......cccovevviiiiiiiinn, Hseler-Noble Field ..........ccccocviiiiiiens 8/3424 | VOR/DME-A, Amdt 2...

06/01/98 ...... MS Prentiss .....cccceeveeviieeeinennn Prentiss-Jefferson Davis County .......... 8/3422 | NDB or GPS Rwy 30, Orig...

06/01/98 ...... PR Ponce ..., Mercedita .......ccceeviiiiiiiiie e 8/3420 | VOR Rwy 30, Amdt 10...

06/01/98 ...... PR San Juan ........cccccevevveennns Luis Munoz Marin Intl .........ccceevveeeeeennne 8/3413 | NDB Rwy 8, Amdt 7A...

06/01/98 ...... PR San Juan .......cccceevieeennnes Luis Munoz Marin Intl ........cccccovvveennnen. 8/3442 | ILS Rwy 8, Amdt 15A...

06/02/98 ...... DE Dover/Chesworld ... Delaware Airpark 8/3485 | GPS Rwy 27 Orig...

06/02/98 ...... DE Dover/Chesworld ............. Delaware Airpark 8/3486 | GPS Rwy 9 Orig...

06/02/98 ...... DE Dover/Chesworld ............. Delaware Airpark 8/3487 | VOR Rwy 27 Amdt 6...

06/02/98 ...... FL Miami Intl 8/3475 | ILS Rwy 9L, Amdt 28A...

06/02/98 ...... FL Miami Intl 8/3478 | ILS Rwy 9R, Amdt 8B...

06/02/98 ...... FL Miami Intl 8/3480 | GPS Rwy 27R, Orig...

06/02/98 ...... FL Miami Intl 8/3482 | GPS Rwy 9R, Orig...

06/02/98 ...... FL Miami Intl 8/3483 | ILS Rwy 27R, Amdt 13...

06/02/98 ...... FL Kissimmee Muni ........cccccoooveeinieiinnnn 8/3467 | VOR/DME or GPS-A, Amdt 7A...

06/02/98 ...... MS Columbia ......ccoceeviiieeinnns Columbia-Marion County ............ccceeeuee 8/3463 | VOR/DME or GPS Rwy 23, Amdt
4.

06/02/98 ...... NC Roanoke Rapids .............. Halifax County ........cccocoveiviiieiniiieeiee. 8/3454 | NDB or GPS Rwy 5 Amdt 3...

06/02/98 ...... PR San Juan Luis Munoz Marin Intl 8/3488 | NDB Rwy 10, Amdt 5A...

06/03/98 ...... FL Crestview Bob SIkeS ....cooviiiii 8/3502 | NDB or GPS Rwy 17 Amdt 2A...

06/03/98 ...... WA Payallup ......ccocevvivieninnnn. Pierce County-Thun Field .................... 8/3508 | GPS Rwy 34 Orig...

06/04/98 ...... AL Dothan ... Dothan 8/3551 | VOR or GPS Rwy 18 Amdt 3A...

06/04/98 ...... AL Dothan Dothan 8/3552 | VOR or GPS Rwy 14 Amdt 3B...

06/04/98 ...... IL Chicago .......cccocevvvviunennnn. Chicago O’'Hare Intl ........ccccvevviiiiennen. 8/3565 | ILS Rwy 14L (Cat I, Cat Il and
Cat Ill), Amdt 28B...

06/04/98 ...... MO Kansas City ........cccocevennen. Kansas City Intl .......cccocoveviiiiiiiiiiiiies 8/3537 | ILS Rwy 19R, Amdt 9...

06/04/98 ...... MO Springfield .........c.cccoceenne. Springfield-Branson Regional ............... 8/3538 | ILS Rwy 2, Amdt 16B...

06/04/98 ...... OH Willoughby .... Willoughby Lost Nation Muni .... 8/3568 | VOR Rwy 27, Orig...

06/04/98 ...... OH Willoughby ......cccoevvvvveennns Willoughby Lost Nation Muni ................ 8/3570 | NDB or GPS Rwy 27, Amdt 12...

06/04/98 ...... OH Willoughby .......cccoviieinis Willoughby Lost Nation Muni ................ 8/3571 | VOR-B, Orig...

06/04/98 ...... OH Willoughby .... Willoughby Lost Nation Muni . 8/3572 | NDB or GPS Rwy 9, Amdt 9...

06/04/98 ...... OH Willoughby ......ccoooiiiiinns Willoughby Lost Nation Muni ................ 8/3573 | VOR-A, Orig...

06/04/98 ...... OH WOOSEEr ......ccocveiiiiiieiins Wayne County ........ccccovceieiiiineiiiineeas 8/3540 | VOR or GPS Rwy 10, Orig-A...

06/04/98 ...... OH WOOSEET ...oovvviiiiiiiieiiene Wayne COoUNtY .....ccceevevrieenieenieenieeene 8/3542 | VOR Rwy 28, Orig-A...

06/04/98 ...... OH WOOSEEr ....ooeiiiiiieiiieees Wayne COouNty ......cccoeceeeeeiiveeeiiieeniieene 8/3543 | NDB Rwy 28, Amdt 7A...

06/05/98 ...... FL TampPa ...cceeeevviiieeeeeenis Peter O'Knight ....cccvvveviieeeeeeeeee, 8/3612 | Radar-1, Amdt 4...

06/05/98 ...... FL Tampa ...oocoeeeevieeenieeees Peter O'Knight .....c..oooviiiiiiieeeceee, 8/3613 | NDB or GPS-A, Orig...

06/05/98 ...... FL Tampa .....cccoeveeeviiiiinins Peter O'Knight .......cccooviiiniiiiiiiiciies 8/3614 | NDB or GPS Rwy 3, Amdt 10A...

06/05/98 ...... GA Brunswick ........cccccoeeennen. Malcolm McKinon .........ccccceviiiiiniiicene 8/3610 | NDB Rwy 4, Orig...

06/05/98 ...... Ml West Branch ..........c.c...... West Branch Community ............ccceenee 8/3590 | VOR Rwy 27, Orig—C...

06/05/98 ...... Ml West Branch ..........cccc...... West Branch Community ............cceeennes 8/3591 | NDB or GPS Rwy 27, Amdt 6B...

06/05/98 ...... MS Columbus/West Point- Golden Triangle Regional ..................... 8/3599 | ILS Rwy 18, Amdt 6...

Starkville.

06/05/98 ...... OH Marion ......ccoceeeiiiiieniienn, Marion MUni .......oocoeeiiiienniieeeceeee, 8/3596 | VOR or GPS-A, Orig-A...

06/08/98 ...... MS Walls ...oooiiiiiiiiiiiicce TWINKIEtOWN ..o 8/3652 | Radar-1 Amdt 2...

06/08/98 ...... OH Marion ........cccceevvenneennnn. Marion MUNi ......oociiiiiniieniee e 8/3650 | NDB or GPS Rwy 12, Amdt 4A...

06/08/98 ...... TX Abilene ..o Abilene Regional .........cccccooviiieiiienennns 8/3670 | VOR or GPS-A, Amdt 8...

06/08/98 ...... TX Abilene ......cccccoevveiiiiiiinns Abilene Regional .........cccccceeviiveiiiinnennns 8/3671 | VOR or GPS Rwy 22, Amdt 3...

06/08/98 ...... TX Abilene ..o Abilene Regional ........ccccccooviiieniiinennns 8/3672 | LOC BC Rwy 17L, Amdt 3...

06/08/98 ...... X Abilene ... Abilene Regional ..........ccceviiiieennennn. 8/3676 | ILS Rwy 35R, Amdt 6...

06/08/98 ...... TX Abilene ........ccocciiiiiiiins Abilene Regional ... 8/3680 | NDB or GPS Rwy 35R, Amdt 5...

06/09/98 ...... TX McAllen .......cccceevivninenne. McAllen Miller Intl ......ocoooviiiiiiiiiies 8/3700 | LOC BC Rwy 31, Amdt 9...
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[FR Doc. 98-16544 Filed 6—-19-98; 8:45 am]
BILLING CODE 4910-13-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 1

Trading Hours

AGENCY: Commodity Futures Trading
Commission.
ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (‘““Commission”) is
making amendments to its Regulation
1.41(k) to allow additional changes in
trading hours to be deemed approved by
the Commission one business day after
receipt of written notice of a change in
accordance with the regulation.
EFFECTIVE DATE: July 22, 1998.

FOR FURTHER INFORMATION CONTACT:

Lois J. Gregory, Attorney-Advisor,
Contract Markets, Division of Trading
and Markets, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, NW,
Washington, D.C. 20581. Telephone:
(202) 418-5483.

SUPPLEMENTARY INFORMATION: Regulation
1.41(k) allows a change in trading hours
which does not permit trading to open
before 7:00 a.m. or close after 6:00 p.m.
local time in the city where the contract
market is located to be deemed
approved by the Commission at the
close of business one business day after
properly labeled written notice of the
change is received by the Commission if
the change is not inconsistent with the
Commodity Exchange Act or the
Commission’s other regulations. Trading
hour changes which do permit trading
to open before 7:00 a.m. or close after
6:00 p.m. local time must be submitted
to the Commission for approval
pursuant to Regulation 1.41(b).

On May 1, 1998 (63 FR 24142), the
Commission published for comment
proposed amendments to Regulation
1.41(k) to allow additional changes in
trading hours, as set forth below, to be
deemed approved by the Commission
one business day after receipt of written
notice of a change in accordance with
the regulation. The comment period for
the proposal was 15 days and closed on
May 18, 1998. The Commission received
two comments in response to the notice
and both were supportive of the
proposal.

The Commission has determined to
amend Regulation 1.41(k) in the manner
previously notice. As revised,
Regulation 1.41(k) will allow additional
changes is trading hours to be deemed

approved by the Commission one
business day after receipt of written
notice of a change in accordance with
the subsection. Specifically, if a contract
market has previously received
Commission approval for trading
between 6:00 p.m. and 7:00 a.m. in at
least one of its designated contracts, it
may submit all subsequent changes in
trading hours pursuant to Regulation
1.41(k). Thus, under revised 1.41(k), the
first time a contract market proposes
changing trading hours for any of its
designated contracts to fall between the
hours of 6:00 p.m. to 7:00 a.m., the
proposal must be submitted to the
Commission for approval pursuant to
Regulation 1.41(b). The Commission
will review such initial proposal to
ensure that adequate systems and
procedures are in place to accommodate
the expanded trading hours. Matters to
be addressed will include, among other
matters, clearing, margin, market data,
and surveillance programs. Any
subsequent change to trading hours can
be approved under the expedited
procedures of Regulation 1.41(K).

The Commission notes that listing a
contract for trading on an automated
trading system will constitute more than
a change in trading hours. It will also be
a change in the method of trading.
Accordingly, neither the initial
establishment of an electronic trading
system nor the subsequent listing of
additional contracts will be eligible for
treatment under Regulation 1.41(k).
However, changes in the trading hours
of a contract that is already listed on an
electronic system will be eligible for
treatment under revised Regulation
1.41(k).

Related Matters
A. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(Pub. L. 104-13 (May 13, 1995)) imposes
certain requirements on federal agencies
(including the Commission) in
connection with their conducting or
sponsoring any collection of
information as defined by the
Paperwork Reduction Act. While this
proposed regulation has no burden, the
group of regulations (3038-0022), of
which this is a part has the following
burden:

Average burden hours per response,

3,546.26
Number of Respondents, 10,971
Frequency of response, on occasion

Copies of the OMB approved
information collection package
associated with this regulation may be
obtained from the Desk Officer, CFTC,
Office of Management and Budget,

Room 10202, NEOB Washington DC
20503, (202) 395-7340.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
5 U.S.C. 601 et seq., requires that
agencies, in adopting regulations,
consider the impact of those regulations
on small businesses. The only entity
this rulemaking will affect would be
contract markets. The Commission has
previously determined that contract
markets are not ““small entities” for
purposes of the Regulatory Flexibility
Act, (47 FR 18618 (April 30, 1982)).
Therefore, the Chairperson, on behalf of
the Commission, hereby certifies,
pursuant to 5 U.S.C. 605(b), that the
action taken herein will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 17 CFR Part 1

Brokers, Commodity futures,
Consumers protection, Reporting and
recordkeeping requirements,
Segregation requirements.

In consideration of the foregoing and
pursuant to the authority contained in
the Commodity Exchange Act and, in
particular Section 8a thereof, 7 U.S.C.
12a, the Commission hereby amends
Part 1 of Chapter | of Title 17 of the
Code of Federal Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for Part 1
continues to read as follows:

Authority: 7 U.S.C. 14, 2, 2a, 4, 4a, 6, 6a,
6b, 6¢, 6d, 6¢, 6f, 69, 6h, 6i, 6j, 6K, 61, 6M,
6n, 60, 6p, 7, 73, 7b, 8, 9, 12, 123, 12c, 13a,
13a-1, 16, 164, 19, 21, 23, and 24.

2. Section 1.41 is amended by revising
paragraph (k)(1) to read as follows: 1.41
Contract market rules; submission of
rules to the Commission, exemption of
certain rules.

* * * * *

(k) Trading Hours. (1)
Notwithstanding the provisions of
paragraph (b) of this section and except
in connection with an initial listing of
a contract on an automated trading
system, all changes in trading hours
shall be deemed approved by the
Commission at the close of business one
business day after written notice of such
a change is received by the Commission
if:

(i) The change is not inconsistent with
any provision of the Act or the
Commission’s regulations;

(ii) For a change that permits trading
anytime between 6:00 p.m. and 7:00
a.m. local time in the city where the
contract market is located, the contract
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market has previously received
Commission approval for trading
between such hours in at least one of its
designated contracts; and

(iii) The contract market labels the
written notice as being submitted
pursuant to paragraph (k) of this section.
* * * * *

Issued in Washington D.C. on June 16,
1998, by the Commission.
Jean A. Webb,
Secretary of the Commission.
[FR Doc. 98-16520 Filed 6—-19-98; 8:45 am]
BILLING CODE 6351-01-M

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 416
[Regulations No. 16]
RIN 0960-AE87

Supplemental Security Income for the
Aged, Blind, and Disabled; Charging
Administration Fees for Making State
Supplementary Payments

AGENCY: Social Security Administration
(SSA).
ACTION: Final rule.

SUMMARY: We are revising our rules to
reflect statutory changes that require the
Social Security Administration (SSA) to
increase the administration fees it
charges States for making
supplementary payments on behalf of
States.

EFFECTIVE DATE: This rule is effective
June 22, 1998.

FOR FURTHER INFORMATION CONTACT:
Gareth Dence, Social Insurance
Specialist, Division of Payment Policy,
Office of Program Benefits Policy, Social
Security Administration, 6401 Security
Blvd., Baltimore, MD 21235, (410) 965—
9872 for information about this rule. For
information on eligibility or claiming
benefits, call our national toll-free
number, 1-800-772-1213.
SUPPLEMENTARY INFORMATION:

Background

On October 1, 1993, pursuant to
amendments made to the Social
Security Act (the Act) and to Pub. L. No.
93-66 by section 13731 of Pub. L. No.
103-66, SSA began charging States that
had elected Federal administration of
optional and/or mandatory State
supplementary payments a fee for
administering those payments. This
regulation reflects section 5102 of Pub.
L. No. 105-33 (the Balanced Budget Act
of 1997), which increase the
administration fee SSA charges States
for making supplementary payments on
their behalf.

Present Policy

The administration fee is charged
monthly and is derived by multiplying
the number of State supplementary
payments made by SSA on behalf of a
State for a month by the applicable
dollar rate for the fiscal year (FY), as
prescribed in section 13731 of Pub. L.
No. 103-66. The dollar rates are as
follows: for FY 1994, $1.67; for FY 1995,
$3.33; for FY 1996, $5.00. For FY 1997
and each succeeding FY, the statutory
rate reflected in section 13731 of Pub. L.
No. 103-66 is $5.00 or such different
rate as determined by SSA to be
appropriate for any particular State. In
making this determination, SSA may
take into account the complexity of
administering the State’s supplementary
payment program.

Revised Policy

We are amending the regulation at
§416.2010(b) to reflect section 5102 of
Pub. L. No. 105-33, that increases the
fees SSA is required to charge for
administering State supplementary
payments.

Regulatory Procedures

Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that this rule does not meet
the criteria for a significant regulatory
action under Executive Order 12866.
Thus, it was not subject to OMB review.

Regulatory Flexibility Act

We certify that this rule will not have
a significant economic impact on a
substantial number of small entities.
Therefore, a regulatory flexibility
analysis as provided in the Regulatory
Flexibility Act, as amended, 5 U.S.C.
601 et seq. is not required.

Paperwork Reduction Act

This rule imposes no reporting/
recordkeeping requirements subject to
OMB clearance.

(Catalog of Federal Domestic Assistance
Program No. 96.006, Supplemental Security
Income)

Regulatory Procedures

Pursuant to section 702(a)(5) of the
Act, SSA follows the procedures
specified in the Administrative
Procedure Act (APA), 5 U.S.C. 553, in
the development of its regulations. The
APA provides exceptions to its Notice of
Proposed Rulemaking (NPRM)
procedures when an agency finds that
there is good cause for dispensing with
such procedures on the basis that they
are impracticable, unnecessary, or
contrary to the public interest. In the

case of this final rule we have
determined that, under 5 U.S.C.
553(b)(B), good cause exists for
dispensing with the NPRM procedures.
This rule contains no discretionary
policy; the changes made by this final
rule merely conform our regulation to
the statutory changes made by Pub. L.
No. 105-33. The statute requiring the
increase in State supplementation
administration fees was effective on
August 5, 1997. Therefore, we find that
opportunity for prior comment is
unnecessary. In addition, we find good
cause for dispensing with the 30-day
delay in the effective date of a
substantive rule provided for by 5
U.S.C. 553(d). We have determined that
a delay in the effective date of this rule
is unnecessary because the rule contains
no discretionary policy but merely
conforms our regulations to a statutory
provision that is already in effect.

List of Subjects in 20 CFR Part 416

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs,
Reporting and recordkeeping
requirements, Supplemental Security
Income (SSI).

Dated: June 9, 1998.
Kenneth S. Apfel,
Commissioner of Social Security.

Subpart T of part 416 of chapter Il of
title 20 of the Code of Federal
Regulations is amended as follows:

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Subpart T—[Amended]

1. The authority citation for subpart T
of part 416 continues to read as follows:

Authority: Secs. 702(a)(5), 1616, 1618, and
1631 of the Social Security Act (42 U.S.C.
902(a)(5), 1382e, 1382g, and 1383); sec. 212,
Pub. L. 93-66, 87 Stat. 155 (42 U.S.C. 1382
note); sec. 8(a), (b)(1)—(b)(3), Pub. L. 93-233,
87 Stat. 956 (7 U.S.C. 612c note, 1431 note
and 42 U.S.C. 1382e note); secs. 1(a)—(c) and
2(a), 2(b)(1), 2(b)(2), Pub. L. 93-335, 88 Stat.
291 (42 U.S.C. 1382 note, 1382e note).

2. Section 416.2010 is amended by
removing “and” at the end of paragraph
(b)(2)(iii), by revising (b)(1)(iv), and by
adding (b)(1) (v) through (x) to read as
follows:

8§416.2010 Essentials of the administration

agreements.

* * * * *
(b) Administrative costs.
(l)* * *

(iv) For fiscal year 1997, $5.00;
(v) For fiscal year 1998, $6.20;
(vi) For fiscal year 1999, $7.60;
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(vii) For fiscal year 2000, $7.80;

(viii) For fiscal year 2001, $8.10;

(ix) For fiscal year 2002, $8.50; and

(x) For fiscal year 2003 and each
succeeding fiscal year—

(A) The applicable rate in the
preceding fiscal year, increased by the
percentage, if any, by which the
Consumer Price Index for the month of
June of the calendar year of the increase
exceeds the Consumer Price Index for
the month of June of the calendar year
preceding the calendar year of the
increase, and rounded to the nearest
whole cent; or

(B) Such different rate as the
Commissioner determines is appropriate
for the State taking into account the
complexity of administering the State’s
supplementary payment program.

[FR Doc. 98-16207 Filed 6—-19-98; 8:45 am]
BILLING CODE 4190-29-P

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 9
[TD ATF-399; Re: Notice No. 853]
RIN 1512-AA07

Diablo Grande Viticultural Area (97—
104)

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF) Treasury.

ACTION: Treasury decision, final rule.

SUMMARY: This Treasury decision
establishes a viticultural area located in
the western foothills of Stanislaus
County, California, to be known as
“Diablo Grande” under 27 CFR part 9.
The viticultural area occupies over 45
square miles, or approximately 30,000
acres. This viticultural area is the result
of a petition submitted by Dr. Vincent
E. Petrucci, Sc.D., on behalf of the
Diablo Grande Limited Partnership, the
principal property owner within the
viticultural area and developers of the
Diablo Grande Resort Community.
EFFECTIVE DATE: August 21, 1998.

FOR FURTHER INFORMATION CONTACT:
David W. Brokaw, Regulations Division,
Bureau of Alcohol, Tobacco and
Firearms, 650 Massachusetts Avenue,
NW, Washington, DC 20226, (202) 927—
8199.

SUPPLEMENTARY INFORMATION:

Background

On August 23, 1978, ATF published
Treasury Decision ATF-53 (43 FR
37672, 54624) revising regulations in 27

CFR part 4. These regulations allow the
establishment of definitive viticultural
areas. The regulations allow the name of
an approved viticultural area to be used
as an appellation of origin on wine
labels and in wine advertisements. On
October 2, 1979, ATF published
Treasury Decision ATF-60 (44 FR
56692) which added a new part 9 to 27
CFR, for the listing of approved
American viticultural areas, the names
of which may be used as appellations of
origin.

Section 4.25a(e)(1), title 27, CFR,
defines an American viticultural area as
a delimited grape-growing region
distinguishable by geographical
features, the boundaries of which have
been delineated in subpart C of part 9.

Section 4.25a(e)(2) outlines the
procedure for proposing an American
viticultural area. Any interested person
may petition ATF to establish a grape-
growing region as a viticultural area.
The petition should include:

(a) Evidence that the name of the
proposed viticultural area is locally
and/or nationally known as referring to
the area specified in the petition;

(b) Historical or current evidence that
the boundaries of the viticultural area
are as specified in the petition;

(c) Evidence relating to the
geographical characteristics (climate,
soil, elevation, physical features, etc.)
which distinguish the viticultural
features of the proposed area from
surrounding areas;

(d) A description of the specific
boundaries of the viticultural area,
based on features which can be found
on United States Geological Survey
(U.S.G.S.) maps of the largest applicable
scale; and

(e) A copy (or copies) of the
appropriate U.S.G.S. map(s) with the
boundaries prominently marked.

Petition

Dr. Vincent E. Petrucci, Sc.D.,
petitioned ATF on behalf of the Diablo
Grande Limited Partnership, for the
establishment of a new viticultural area
located in the western foothills of
Stanislaus County, California, to be
known as ““Diablo Grande.” The Diablo
Grande Limited Partnership is the
principal property owner within the
proposed viticultural area and the
developer of the Diablo Grande Resort
Community. The viticultural area
occupies over 45 square miles, or
approximately 30,000 acres. Currently
there are 35 acres of grapes planted with
an additional 17 acres planned for 1997.
The petitioner claims that the area can
accommodate an additional 2700 acres
of future grape plantings.

Comments

A Notice of Proposed Rulemaking,
Notice No. 853 (62 FR 34027) was
published in the Federal Register on
June 24, 1997, requesting comments
from all interested persons concerning
the proposed ““Diablo Grande”
viticultural area. No comments were
received in response to this notice.

Evidence That the Name of the Area Is
Locally or Nationally Known

“Diablo Grande,” is the name of the
destination resort and residential
community that occupies the
viticultural area. The petitioner stated
that this name was given to the area
because of its proximity to Mount
Diablo, the highest peak of the Pacific
Coast mountain range. Mount Diablo is
located 38—40 miles due north of the
proposed area. The petitioner
emphasized the fact that the proposed
area lies in the Diablo Mountain Range,
which extends from Mount Diablo State
Park in Contra Costa County to the
south of and beyond the proposed
“Diablo Grande” viticultural area
located in Stanislaus County. There is
evidence that the name, “Diablo
Grande,”” has become associated with
the area by both the residents of
California, and perhaps the nation, as a
result of the development of the
destination resort and residential
community. The resort community has
been in existence since the early 1990s.
As evidence that the area is known as
“Diablo Grande,” the petitioner
submitted copies of 21 newspaper
articles that discuss the development of
the resort. With the exception of the
Golf Course Report, Alexandria,
Virginia, all of the articles are from local
California newspapers.

There is also evidence that the area
occupied by the resort was historically
known as the “Oak Flats Valley.” A
working ranch, known as the Oak Flats
Valley Ranch once occupied this land.
Many of the newspaper articles
submitted by the petitioner refer to the
area as the ““Oak Flats Valley Ranch” or
the “Oak Flats Valley.” No evidence
was provided that the area was tied to
Mount Diablo prior to the development
of the resort. Accordingly, ATF solicited
comments in Notice No. 853 on whether
the use of the name “Diablo Grande”
was proper for this area. No comments
were received on this issue.
Consequently, based on the evidence
submitted by the petitioner, ATF
believes the name “‘Diablo Grande™ is
now associated with the area.
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Historical or Current Evidence That the
Boundaries of the Viticultural Area Are
as Specified in the Petition

As evidence that the boundaries of the
viticultural area are as specified in the
petition, the petitioner submitted a map
titled, “Stanislaus County Vicinity
Map’’ drawn by Thompson-Hysell
Engineers. A more detailed map entitled
“Concept Plan Diablo Grande,”
prepared by T.R.G. Land Resources,
Inc., was also submitted. In addition,
the petitioner submitted a newspaper
article from The Modesto Bee dated
June 28, 1993, showing the boundary
area (map) in respect to Interstate
Highway 5, the city of Patterson, the
City of Newman, and the Santa Clara
County line. The border for “Diablo
Grande” is illustrated on the *‘Stanislaus
County Vicinity Map” and the maps in
the newspaper article giving the
location within Stanislaus County,
California. The Modesto Bee article
describes the site as being located about
five miles west of Interstate 5 and seven
miles southwest of Patterson consisting
of gently sloping hills to steep ridges in
the Diablo Range, an eastern arm of the
Coast Ranges. The article further
describes the site as encompassing
portions of three major watersheds—
Orestimba, Crow, and Salado Creeks.

Evidence Relating to the Geographical
Features (Climate, Soil, Elevation,
Physical Features, Etc.) Which
Distinguish Viticultural Features of the
Area From Surrounding Areas

Climate

The petitioner provided a table of heat
summation in degree days illustrating
the contrast in temperature between the
viticultural area and areas immediately
outside the viticultural area. The data
was taken from four separate weather
stations located in Newman (10 miles
east), Westley (10 miles north), Tracy
(25 miles north) and Modesto (30 miles
northeast). The petitioner chose these
areas because they were the closest
areas with climate records. According to
the table, the “Diablo Grande”
viticultural area is 384 degree days
warmer than Modesto, 191 degree days
cooler than Newman, 243 degree days
cooler that Tracy, and 1022 degree days
cooler than Westley.

The petitioner submitted a four year
record of rainfall spanning from 1992 to
1995 for the viticultural area. The
petitioner also provided a table
illustrating the contrast in monthly and
annual rainfall in inches between the
“Diablo Grande” viticultural area and
areas immediately outside of the
viticultural area. The rainfall data shows
that the “Diablo Grande” viticultural

area has an annual rainfall 13.8% to
22.6% higher that the other four areas
(Newman, Westley, Modesto, and
Tracy). The higher rainfall in the
viticultural area is due to its higher
elevation (800 to 2600 feet) as compared
to the other four areas which range in
elevation from 40 to 300 feet. Rainfall
generally occurs during the winter in all
five areas, with little or no rainfall
during the summer months.

Due to its elevation and the protective
mountains, the viticultural area lies
above the fog belt in contrast with areas
immediately outside of the viticultural
area. In the Newman, Patterson, and
Westley areas, fog is a common
occurrence throughout the rainy season
in all but the foothill regions.

The predominant wind directions are
from northeast to northwest in the
“Diablo Grande” viticultural area due to
the orientation of the many mini-valleys
encompassing the area and the wind
deflection caused by the hills
surrounding these mini-valleys. This is
a unique feature of the viticultural area’s
micro-climate as contrasted with the
Newman/Westley areas where the
reverse is true with the predominant
winds coming from the northwest,
typical of the flat lands outside of the
viticultural area’s perimeter.

Soils

The soil characteristics of the “Diablo
Grande” viticultural area are not only
different and distinct from those of the
lower foothills and Central Valley to the
east and north, but they are also
different from other areas of the Diablo
Range to the south and west of the
viticultural area.

The petitioner provided a general
description of the soils in the form of a
report entitled, ““Diablo Grande Specific
Plan Draft Environmental Impact
Report” prepared by LSA Associates,
Inc., Pt. Richmond, California for the
Stanislaus County Department of
Planning and Community Development.
The petitioner also submitted a report
from the Soil Conservation Service
which recently mapped soils within the
viticultural area and identified 16 major
soil types.

Extensive soil sampling and detailed
analysis (both physical and chemical)
have been conducted at two different
locations within the viticultural area. In
December of 1989, thirteen samples
were taken at various sites in the
vicinity of the Oak Flat Ranch. In May
of 1996, fourteen samples from Isom
Ranch were collected and analyzed. A
copy of this analysis was included with
the petition.

These reports show that a majority of
the soils found in the “Diablo Grande”

viticultural area are composed of the
following series listed in approximate
order of occurrence: Arburua loam,
Wisflat sandy loam, Contra Costa clay
loam, and San Timoteo sandy loam,
with lesser amounts of Zacharias clay
loam and gravelly clay loam. Most of the
soils are complexes made up of two or
more of these series as well as
occasional rock outcrops of exposed
sandstone and shale. In these
complexes, the soil series are so
intimately intermixed that it is not
practical to separate them
geographically.

The reports show that the soils within
the viticultural area typically have
slopes ranging from 30% to 75% and
elevations from 400 to 2700 feet. An
exception is the relatively minor
Zacharias series which has slopes of 2%
to 5% and elevations of 200 to 400 feet.
The soils in the viticultural area are
derived from sandstone and vary from
shallow to very deep with most of the
complexes showing moderate depth.
The soils are well-drained to somewhat
excessively-drained. Permeability varies
from slow to moderately rapid, surface
run-off rates are rapid and, according to
the petitioner, the potential for water
erosion can be severe. The petitioner
provided a table giving a complete
description of the characteristics for
each soil type.

In contrast to the soils of the
viticultural area, the soils of the
surrounding areas are largely composed
of different soil series with different
characteristics, including elevations and
slopes. The petitioner provided an
exhibit defining the various soil series
and soil types, and an exhibit with
aerial photographic maps showing soil
type location by map numbers.

While most of the soil series which
are found within the ““Diablo Grande”
viticultural area can also be found in the
nearby surrounding areas, these series
represent very small portions of the total
in those surrounding areas.
Additionally, many of the soil series
which make up the major soil types of
the surrounding areas are not found at
all within the viticultural area. These
soil types include Capay clay, Vernalis
clay loam, Stomar clay loam, Chaqua
clay loam, Calla clay loam, Carbona
clay, Alo clay, Vaquero clay, El Salado
loam and fine sandy loam. These series
are found to the east and north of the
viticultural area. Most of these series
have slopes of 0% to 2% and elevations
of 25 to 400 feet with four of these series
having slopes up to 8%, 15%, 30%, and
50% respectively and elevations from
300 to 1600 feet.

There is another major difference
between the “Diablo Grande”
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viticultural area soils and most of those
to the east and north. The “Diablo
Grande” soils are residual soils formed
from sedimentary deposits of sandstone
and calcareous sandstone while most of
the surrounding soils are from alluvial
deposits of mixed rock parent material
having lower slopes and elevations.
The area surrounding the “Diablo
Grande” viticultural area to the west
and south includes the Orestimba Creek
Canyon beyond which lies a more
rugged portion of the Diablo Range.
Much of the land directly west of the
viticultural area is part of the Henry W.
Coe State Park and although this area
includes some of the same soil series as
the “Diablo Grande” viticultural area,
there are also many new series
including Gonzaga clay, Honker clay,
Franciscan clay loam, Vellecitos clay,
Gaviota gravelly loam, Henneke clay,
Hentine loam, and Hytop clay. These
soils generally have slopes of 30% to
75% and elevations of 700 to 3300 feet.
Topography
The geography of the viticultural area
sets it apart from the surrounding areas
in several respects. Three main water
courses traverse the area: Salado Creek,
Crow Creek, and Orestimba Creek.
Salado and Crow Creek traverse the area
from the vicinity of Mikes Peak along
the western boundary of the viticultural
area, northeast and east respectively,
toward Interstate 5. Orestimba Creek
traverses the southwestern and southern
boundary line as it flows eastward.
Current vineyard plantings are at
elevations ranging from 1000 feet mean
sea level (msl) near the vineyard located
in the vicinity of the Oak Flat Ranch to
1800 feet msl at the Isom Ranch. These
vineyard site elevations are the highest
elevations where grapes are grown in
Stanislaus County. This contrasts with
other Stanislaus County vineyards
outside the “Diablo Grande” viticultural
area where grapes are grown at
elevations ranging from 70 to 90 feet at
Modesto to 300 to 340 feet at the base
of the foothills near Patterson where a
newly planted vineyard (1996) of 90
acres exists approximately 4.2 miles east
of the viticultural area boundary. The
petitioner distinguishes this vineyard
site from the “Diablo Grande”
viticultural area by noting that the
Patterson site is 340 feet lower and has
a soil type which is all Vernalis-
Zacharias complex with 0% to 2%
slopes. These conditions do not exist in
the “Diablo Grande” viticultural area.
The topographic features of the
viticultural area include many “mini-
valleys” as a result of its mountainous
structure. This provides several
attributes not found in the vineyards

planted on the flat lands in the interior
of Stanislaus County. Grapes grown on
the terraced hillsides of the viticultural
area are subject to a mesoclimate (or
topoclimate or site climate) which can
vary from the general macroclimate due
to differences mainly in elevation and
slope. Thus, site selection becomes an
important feature when working with
this type of topography as contrasted to
the flat lands of 1% to 2% slopes. There
is the opportunity to grow grapes on
slopes (15%—30%) that have western,
eastern, southern, or northern exposure
or any combination of all four slope
exposures.

The petitioner provided a diagram
purporting to show how mesoclimates
are influenced by sloping contour
topography. The southern and western
slopes receive a greater exposure to
sunshine and, therefore, accumulate
more heat units than the northern or
eastern slopes. It is this difference in
sunshine and heat that makes the
viticultural area’s mesoclimate.
According to the petitioner, grapes
grown on all four slope exposures, when
harvested together and crushed as one
lot, make wines that differ considerably
from grapes grown on the lower
elevation flat lands. The petitioner
claims that this is the key factor which
makes the viticultural area wines
distinct from those of the surrounding
area. In support of this claim the
petitioner provided several letters from
staff members at the Viticulture and
Enology Research Center, California
State University, Fresno and
winemakers. These letters indicate that
wines made from grapes grown in the
“Diablo Grande” viticultural area
exhibit characteristics distinctive
enough to deserve consideration for a
specific appellation. ATF has concluded
that there is sufficient evidence to
establish the ““‘Diablo Grande,” area as a
distinct viticultural area under 27 CFR
part 9.

Geographic Brand Names

A brand name of viticultural
significance may not be used unless the
wine meets the appellation of origin
requirements for the geographic area
named. See 27 CFR 4.39(i).
Consequently, establishment of this
viticultural area would preclude the use
of the term “Diablo Grande” as a brand
name for a wine, unless the wine can
claim ““Diablo Grande’ as an appellation
of origin, or complies with one of the
exceptions in the regulation.

Boundaries

The boundary of the “*Diablo Grande”
viticultural area may be found on four
United States Geological Survey

Quadrangle 7.5 minute series
(Topographic) maps, entitled Patterson
Quadrangle, California—Stanislaus Co.,
Copper Mtn. Quadrangle, California—
Stanislaus Co., Wilcox Ridge,
California—Stanislaus Co., and
Orestimba Peak, California—Stanislaus
Co.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1995, 44 U.S.C.
Chapter 35, and its implementing
regulations, 5 CFR part 1320, do not
apply to this final rule because no
requirement to collect information is
imposed.

Regulatory Flexibility Act

It is hereby certified that this
regulation will not have a significant
economic impact on a substantial
number of small entities. The
establishment of a viticultural area is
neither an endorsement nor approval by
ATF of the quality of wine produced in
the area, but rather an identification of
an area that is distinct from surrounding
areas. ATF believes that the
establishment of viticultural areas
merely allows wineries to more
accurately describe the origin of their
wines to consumers, and helps
consumers identify the wines they
purchase. Thus, any benefit derived
from the use of a viticultural area name
is the result of the proprietor’s own
efforts and consumer acceptance of
wines from a particular area. No new
requirements are imposed. Accordingly,
a regulatory flexibility analysis is not
required.

Executive Order 12866

It has been determined that this
regulation is not a significant regulatory
action as defined in Executive Order
12866. Accordingly, this final rule is not
subject to the analysis required by this
Executive Order.

Drafting Information

The principal author of this document
is David W. Brokaw, Regulations
Branch, Bureau of Alcohol, Tobacco and
Firearms.

List of Subjects in 27 CFR Part 9

Administrative practices and
procedures, Consumer protection,
Viticultural areas, and Wine.

Authority and Issuance

Title 27, Code of Federal Regulations,
part 9, American Viticultural Areas, is
amended as follows:
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PART 9—AMERICAN VITICULTURAL
AREAS

Paragraph 1. The authority citation
for part 9 continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

Par. 2. Subpart C is amended by
adding §9.156 to read as follows:

§9.156 Diablo Grande.

(a) Name. The name of the viticultural
area described in this section is “Diablo
Grande”'.

(b) Approved maps. The appropriate
maps for determining the boundary of
the Diablo Grande viticultural area are
the following four U.S.G.S. Quadrangle
7.5 Minute Series (Topographic) maps.
They are titled:

(1) Patterson Quadrangle, California—
Stanislaus Co., 1953 (Photorevised 1971,
Photoinspected 1978);

(2) Copper Mtn. Quadrangle,
California—Stanislaus Co., 1953 (Field
Check 1956, Aerial Photo 1971);

(3) Wilcox Ridge, California—
Stanislaus Co., 1956 (Photorevised
1971);

(4) Orestimba Peak, California—
Stanislaus Co., 1955 (Photorevised
1971).

(c) Boundary. The Diablo Grande
viticultural area is located in the
western foothills of Stanislaus County,
California. The beginning point is at
Reservoir Spillway 780 in section 8,
Township 6 South, Range 7 East (T. 6S.,
R. 7E.) on the Patterson Quadrangle
U.S.G.S. map.

(1) Then proceed northwest to Salt
Grass Springs to the point where the
1000 foot contour line crosses the
northern section line of section 9, T. 6S.,
R. 6E., on the Copper Mtn., Quadrangle
U.S.G.S. map.

(2) Then proceed due south past
Copper Mountain in section 16, T. 6S.,
R. 6E., to Mikes Peak in section 4, T.
7S., R. 6E., on the Wilcox Ridge
Quadrangle U.S.G.S. map.

(3) Then proceed due west to
Oristimba Creek in section 6, T. 7S., R.
6E.

(4) Then proceed following Orestimba
Creek south/southeast and then east/
northeast to the point where Orestimba
Creek meets Bench Mark #340 in section
28, T.7S., R. 7E., on the Orestimba Peak
Quadrangle U.S.G.S. map.

(5) Then proceed northwest to the
point of beginning at Reservoir Spillway
780 in section 8, T. 6S., R. 7E.

Signed: May 11, 1998.

John W. Magaw,
Director.

Approved: May 29, 1998.
John P. Simpson,

Deputy Assistant Secretary (Regulatory, Tariff
and Trade Enforcement).

[FR Doc. 98-16502 Filed 6-19-98; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Parts 202, 216, and 250
RIN 1010-AC23

Royalties on Gas, Gas Analysis
Reports, Oil and Gas Production
Measurement, Surface Commingling,
and Security

AGENCY: Mienrals Management Service
(MMS), Interior.

ACTION: Final rulemaking; corrections.

SUMMARY: MMS published in the
Federal Register of May 12, 1998 (63 FR
26361), a final rule commonly known as
the “GVS rule” that updated production
measurement, surface commingling, and
security requirements and made other
amendments. The MMS needs to make
several minor corrections to the final
regulations.

EFFECTIVE DATE: This final rule is
effective June 29, 1998.

FOR FURTHER INFORMATION CONTACT:
Kumkum Ray, Engineering and
Operations Division at (703) 787-1600.
SUPPLEMENTARY INFORMATION: On May
20, 1998 (63 FR 27677) MMS corrected
the effective date of the final rule and
made two other technical corrections to
the final rule. As published and
subsequently corrected, the final
regulations still contain several errors
which may prove to be misleading and
are in need of correction.

Corrections of Publication

Accordingly, the publication on May
12, 1998 of the final regulations which
were the subject of FR Doc. 98-11803,
is corrected as follows:

§250.182 [Corrected]

1. On page 26372, in the third
column, in §250.182(g), the first
sentence is corrected to read “What
correction factors must | use when
proving meters with a mechanical-
displacement prover, tank prover, or
master meter?”’

2. On page 26373, in the second
column, in §250.182(k), the word
“hydrogen” is corrected to read
“hydrocarbon”.

§250.183 [Corrected]

3. On page 26373, in the second
column §250.183(b)(1) is corrected to
read ‘“‘Submit a written application to,
and obtain approval from, the Regional
Supervisor before commencing gas
production or making changes to
previously approved measurement
procedures.”

4. On page 26373, in the third
column, in §2250.183(b)(7) the word
“Btu’ is corrected to read “‘(Btu)”.

§250.184 [Corrected]

5. On page 26374, in the second
column, 8250.184(a)(1) is corrected to
read “‘Submit a written application to,
and obtain approval from, the Regional
supervisor before commencing the
commingling of production or making
changes to previously approved
commingling applications.”

Dated: June 15, 1998.

William S. Cook,

Acting Chief, Engineering and Operations
Division.

[FR Doc. 98-16507 Filed 6—-19-98; 8:45 am]
BILLING CODE 4310-MR-M

PANAMA CANAL COMMISSION
35 CFR Part 115

RIN 3207-AA-47

Board of Local Inspectors:
Composition and Functions;
Correction

AGENCY: Panama Canal Commission.
ACTION: Final rule; correction.

SUMMARY: The Panama Canal
Commission (Commission) published in
the Federal Register of April 16, 1998,
a document which changed the title of
the Marine Director to Maritime
Operations Director. Inadvertently
§115.2 was incorrectly amended. This
document corrects that amendment.

DATES: Effective June 22, 1998.

FOR FURTHER INFORMATION CONTACT: John
A. Mills, Telephone: (202) 634-6441,
Facsimile: (202) 634-6439, E-mail:
pancanalwo@aol.com: or John L.
Haines, Jr., Telephone: 011 (507) 272—
7511, Facsimile: 011 (507) 272-3748.

SUPPLEMENTARY INFORMATION: The
Commission published a document in
the Federal Register of April 16, 1998,
(63 FR 18836) to amend 35 CFR 115.2
which also changed the title of the
Marine Director to that of Maritime
Operations Director. Inadvertently that
title was set out incorrectly in §115.2.
This correction corrects that
amendment.
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In rule FR Doc. 98-9965 published on
April 16, 1998, (63 FR 18836 make the
following correction. On page 18837, in
the second column, remove the words:
“*Marine Operations Director’” and add
in their place, “Maritime Operations
Director”.

Dated: June 16, 1998.
John A. Mills,
Secretary.
[FR Doc. 98-16516 Filed 6—-19-98; 8:45 am]
BILLING CODE 3640-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 198-0077; FRL-6112-5]

Approval and Promulgation of State
Implementation Plans; California State
Implementation Plan Revision; San
Diego County Air Pollution Control
District; San Joaquin Valley Unified Air
Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing the approval
of revisions to the California State
Implementation Plan (SIP) proposed in
the Federal Register on October 10,
1997, and March 30, 1998. The revisions
concern San Diego County Air Pollution
Control District (SDCAPCD) Rule 67.10
and San Joaquin Valley Unified Air
Pollution Control District (SIVUAPCD)
Rule 4401. SDCAPCD Rule 67.10
controls volatile organic compound
(VOC) emissions from kelp processing
and bio-polymer manufacturing
operations, and SIVUAPCD Rule 4401
controls VOC emissions from steam-
enhanced crude oil production well
vents. This final action will incorporate
these rules into the Federally-approved
SIP and will also permanently stop the
sanctions and Federal implementation
plan clocks that were started on
February 14, 1996, and September 27,
1996, respectively, when EPA published
final limited disapproval actions for the
State’s previous submittals of these
rules. The intended effect of approving
these rules is to regulate emissions of
VOCs in accordance with the
requirements of the Clean Air Act, as
amended in 1990 (CAA or the Act).
Thus, EPA is finalizing the approval of
these revisions into the California SIP
under provisions of the CAA regarding
EPA action on SIP submittals, SIPs for
national primary and secondary ambient
air quality standards and plan
requirements for nonattainment areas.

EFFECTIVE DATE: This action is effective
onJuly 22, 1998.

ADDRESSES: Copies of these rules and
EPA’s evaluation report for each rule are
available for public inspection at EPA’s
Region IX office during normal business
hours. Copies of the submitted rules are
available for inspection at the following
locations:

Rulemaking Office (AIR—4), Air
Division, U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne Street, San Francisco, CA
94105.

Environmental Protection Agency, Air
Docket (6102), 401 “M” Street, S.W.,
Washington, D.C. 20460.

San Diego County Air Pollution Control
District, 9150 Chesapeake Drive, San
Diego, CA 92123-1096.

San Joaquin Valley Unified Air
Pollution Control District, 1999
Tuolumne Street, Suite 200, Fresno,
CA 93721.

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 ““L”’ Street,
Sacramento, CA 95814.

FOR FURTHER INFORMATION CONTACT: For

questions regarding SDCAPCD Rule

67.10, contact Patricia Bowlin,

Rulemaking Office, (AIR-4), Air

Division, U.S. Environmental Protection

Agency, Region IX, 75 Hawthorne

Street, San Francisco, CA 94105,

telephone: (415) 744-1188. For

questions on SIVUAPCD Rule 4401,

contact Mae Wang at the same address,

telephone: (415) 744-1200.

SUPPLEMENTARY INFORMATION:
I. Applicability

The rules being approved into the
California State Implementation Plan
(SIP) are San Diego County Air
Pollution Control District (SDCAPCD)
Rule 67.10, Kelp Processing and Bio-
Polymer Manufacturing Operations, and
San Joaquin Valley Unified Air
Pollution Control District (SIVUAPCD)
Rule 4401, Steam-enhanced Crude Oil
Production Well Vents. These rules
were submitted by the California Air
Resources Board (CARB) to EPA on
August 1, 1997, and March 10, 1998,
respectively.

11. Background

On October 10, 1997, in 62 FR 52959,
EPA proposed to approve SDCAPCD
Rule 67.10, Kelp Processing and Bio-
Polymer Manufacturing Operations, into
the California SIP. Rule 67.10 was
adopted by SDCAPCD on June 25, 1997.
The rule was submitted by CARB to
EPA on August 1, 1997. On March 30,
1998, in 63 FR 15116, EPA proposed to
approve SIVUAPCD Rule 4401, Steam-

enhanced Crude Oil Production Well
Vents, into the California SIP. Rule 4401
was adopted by SIVUAPCD on January
15, 1998, and was submitted by CARB
to EPA on March 10, 1998. Both rules
were submitted in response to EPA’s
1988 SIP-Call and the 1990 Clean Air
Act (CAA or the Act) section
182(a)(2)(A) requirement that
nonattainment areas fix their reasonably
available control technology (RACT)
rules for ozone in accordance with EPA
guidance that interpreted the
requirements of the pre-amendment Act.
A detailed discussion of the background
for each rule is provided in the
appropriate proposed rulemaking
document cited above.

EPA has evaluated the above rules for
consistency with the requirements of
the CAA and EPA regulations and EPA
interpretation of these requirements as
expressed in the various EPA policy
guidance documents referenced in the
proposed rulemaking documents cited
above. EPA has found that the rules
meet the applicable EPA requirements.
A detailed discussion of the rule
provisions and evaluation has been
provided in each proposed rulemaking
and in the technical support documents
available at EPA’s Region IX office.

I11. Response to Public Comments

A 30-day public comment period was
provided in 62 FR 52959 and 63 FR
15116. No comments were received.

IV. EPA Action

EPA is finalizing action to approve
the above rules for inclusion into the
California SIP. EPA is approving the
rules under section 110(k)(3) as meeting
the requirements of section 110(a) and
Part D of the CAA. This approval action
will incorporate these rules into the
Federally-approved SIP and will also
stop the sanctions process and Federal
implementation plan clocks, which
were started on February 14, 1996, and
September 27, 1996, when limited
disapproval actions were published in
the Federal Register. The intended
effect of approving these rules is to
regulate emissions of volatile organic
compounds (VOCs) in accordance with
the requirements of the CAA.

The final action on these rules serves
as a final determination that the
deficiencies in these rules have been
corrected. Therefore, on July 22, 1998,
any sanction or Federal implementation
plan clock is permanently stopped.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
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plan shall be considered separately in
light of specific technical, economic,
and environmental factors, and in
relation to relevant statutory and
regulatory requirements.

V. Administrative Requirements
A. Executive Orders 12866 and 13045

The Office of Management and Budget
has exempted this regulatory action
from Executive Order (E.O.) 12866
review.

This final rule is not subject to E.O.
13045, entitled ““Protection of Children
from Environmental Health Risks and
Safety Risks,” because it is not an
“economically significant’” action under
E.O. 12866.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to state,
local, or tribal governments in the
aggregate, or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that

achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either state, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under state or local law, and imposes no
new Federal requirements. Accordingly,
no additional costs to state, local, or
tribal governments, or to the private
sector, result from this action.

D. Submission to Congress and the
General Accounting Office

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major” rule as defined by 5 U.S.C.
804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 21, 1998.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements (see section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Note: Incorporation by reference of the
State Implementation Plan for the State of
California was approved by the Director of
the Federal Register on July 1, 1982.

Dated: June 9, 1998.

David Howekamp,

Acting Regional Administrator, Region IX.
Part 52, chapter |, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

2. Section 52.220 is amended by
adding paragraphs (c) (248) and (c) (254)
to read as follows:

§52.220 Identification of plan.
* * * * *
(C) * * *

(248) New and amended regulations
for the following APCDs were submitted
on August 1, 1997, by the Governor’s
designee.

(i) Incorporation by reference.

(A) San Diego County Air Pollution
Control District.

(1) Rule 67.10 adopted June 25, 1997.

* * * * *

(254) New and amended regulations
for the following APCDs were submitted
on March 10, 1998 by the Governor’s
designee.

(i) Incorporation by reference.

(A) San Joaquin Valley Unified Air
Pollution Control District.

(1) Rule 4401 adopted January 15,
1998.

[FR Doc. 98-16408 Filed 6-19-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL—6111-7]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List

AGENCY: Environmental Protection
Agency.

ACTION: Notice of deletion of Beulah
Landfill Site from the National Priorities
List.

SUMMARY: The U.S. Environmental
Protection Agency (EPA) announces the
deletion of the Beulah Landfill Site from
the National Priorities List (NPL). The
NPL constitutes Appendix B of 40 CFR
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part 300 which is the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP), which EPA
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) of 1980, as amended.
EPA and the Florida Department of
Environmental Protection (FDEP) have
determined that the Site poses no
significant threat to public health or the
environment and therefore, further
response measures pursuant to CERCLA
are not appropriate.

DATES: Effective June 22, 1998.

ADDRESSES: Comprehensive information
on this Site is available through the EPA
Region 4 public docket, which is
available for viewing at the information
repositories at two locations. Locations,
contacts, phone numbers and viewing
hours are:

Record Center, U.S. EPA Region 4, 61
Forsyth Street, Atlanta, Georgia
30303-8909, Phone: (404) 562-9530,
Hours: 8:00 a.m. to 4:00 p.m., Monday
through Friday—By Appointment
Only; and

Media Center, George Stone Vocational
School, 2400 Longleaf Drive,
Pensacola, Florida 32526—-8922,
Phone: (850) 944-1424, Hours: 8:00
a.m. to 9:00 p.m., Monday through
Friday.

FOR FURTHER INFORMATION CONTACT:

Randa Chichakli, U.S. EPA Region 4,

Waste Management Division, 61 Forsyth

Street, Atlanta, Georgia 30303-8909,

(404) 562-8928.

SUPPLEMENTARY INFORMATION: EPA
announces the deletion of the Beulah
Landfill Superfund Site in Pensacola,
Escambia County, Florida from the NPL,
which constitutes Appendix B of the
NCP, 40 CFR part 300. EPA identifies
sites on the NPL that appear to present
a significant risk to public health,
welfare, or the environment. Sites on
the NPL may be the subject of remedial
actions financed by the Hazardous
Substances Superfund Response Trust
Fund (Fund). Pursuant to section
300.425(e)(3) of the NCP, any site
deleted from the NPL remains eligible
for Fund-financed Remedial Actions if
conditions at the site warrant such
action. EPA published a Notice of Intent
to Delete the Beulah Landfill Superfund
Site from the NPL on April 24, 1998 in
the Federal Register, (63 FR 20361—
20362). EPA received no comments on
the proposed deletion; therefore, no
responsiveness summary is necessary
for attachment to this Notice of
Deletion. Deletion of a site from the NPL
does not affect the responsible party
liability or impede agency efforts to

recover costs associated with response
efforts.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, penalties,
superfund, Water pollution control,
Water supply.

Dated: June 10, 1998.

A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

40 CFR part 300 is amended as
follows:

PART 300—[AMENDED]

1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p. 193.

Appendix B [Amended]

2. Table 1 of Appendix B to part 300
is amended by removing the site
“Beulah Landfill, Pensacola, FL.”

[FR Doc. 98-16252 Filed 6-19-98; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Part 482
[HCFA-3005-F]
RIN: 0938-Al95

Medicare and Medicaid Programs;
Hospital Conditions of Participation;
Identification of Potential Organ,
Tissue, and Eye Donors and
Transplant Hospitals’ Provision of
Transplant-Related Data

AGENCY: Health Care Financing
Administration (HCFA), HHS.

ACTION: Final rule.

SUMMARY: This final rule addresses only
provisions relating to organ donation
and transplantation. It imposes several
requirements a hospital must meet that
are designed to increase organ donation.
One of these requirements is that a
hospital must have an agreement with
the Organ Procurement Organization
(OPO) designated by the Secretary,
under which the hospital will contact
the OPO in a timely manner about
individuals who die or whose death is
imminent in the hospital. The OPO will
then determine the individual’s medical

suitability for donation. As well, the
hospital must have an agreement with at
least one tissue bank and at least one
eye bank to cooperate in the retrieval,
processing, preservation, storage, and
distribution of tissues and eyes, as long
as the agreement does not interfere with
organ donation. The final rule requires
a hospital to ensure, in collaboration
with the OPO with which it has an
agreement, that the family of every
potential donor is informed of its option
to donate organs or tissues or not to
donate. Under the final rule, hospitals
must work with the OPO and at least
one tissue bank and one eye bank in
educating staff on donation issues,
reviewing death records to improve
identification of potential donors, and
maintaining potential donors while
necessary testing and placement of
organs and tissues take place. In
addition, transplant hospitals must
provide organ-transplant-related data, as
requested by the OPTN, the Scientific
Registry, and the OPOs. The hospital
must also provide, if requested, such
data directly to the Department.

DATES: These regulations are effective
on August 21, 1998.

FOR FURTHER INFORMATION CONTACT:
Marcia Newton, (410) 786-5265.

SUPPLEMENTARY INFORMATION: Copies: To
order copies of the Federal Register
containing this document, send your
request to: New Orders, Superintendent
of Documents, P.O. Box 37194,
Pittsburgh, PA 15250-7954. Specify the
date of the issue requested and enclose
a check or money order payable to the
Superintendent of Documents, or
enclose your Visa or Master Card
number and expiration date. Credit card
orders can also be placed by calling the
order desk at (202) 512—-1800 or by
faxing to (202) 512—-2250. The cost for
each copy is $8. As an alternative, you
can view and photocopy the Federal
Register document at most libraries
designated as Federal Deposit Libraries
and at many other public and academic
libraries throughout the country that
receive the Federal Register.

l. Background
A. Key Statutory Provisions

Sections 1861(e) (1) through (8) of the
Social Security Act (the Act) provide
that a hospital participating in the
Medicare program must meet certain
specified requirements. Section
1861(e)(9) of the Act specifies that a
hospital must also meet such other
requirements as the Secretary finds
necessary in the interest of the health
and safety of the hospital’s patients.
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Under this authority, the Secretary has
established in regulations the
requirements that a hospital must meet
to participate in Medicare (42 CFR Part
482, Conditions of Participation for
Hospitals).

Section 1905(a) of the Act provides
that Medicaid payments must be
applied to hospital services. Under
regulations at 42 CFR 440.10(a)(3)(iii),
hospitals generally are required to meet
the Medicare Conditions of
Participation in order to participate in
Medicaid.

Section 1138 of the Act provides that
a hospital participating in Medicare
must establish written protocols for the
identification of potential organ donors
that (1) ensure that families of potential
organ donors are made aware of the
option of organ or tissue donation and
their option to decline donation, (2)
encourage discretion and sensitivity
with respect to the circumstances,
views, and beliefs of those families, and
(3) require that an organ procurement
agency designated by the Secretary be
notified of potential organ donors.

B. Why the Hospital/OPO Relationship
Must Improve

An estimated 12,000 to 15,000 deaths
occurring in the United States every
year could yield suitable donor organs.
[Gortmaker SL, Beasley CL, et al. “‘Organ
donor potential and performance: Size
and nature of the organ donor shortfall.”
Critical Care Medicine (1996); 24 432—
39] However, in 1997, only 5,475 of
these deaths resulted in the donation of
an organ.

As progress has been made in the
science of transplantation, the gap has
widened considerably between the
number of individuals who could
benefit from transplants and the number
of organs available for transplantation.
In the twelve years since the enactment
of Section 1138 of the Act, the number
of organ donors has increased by only
33 percent, while the transplant waiting
list has grown by 250 percent. As of
June 3, 1998, 56,222 individuals were
on the waiting list for a transplant, but
the number of organs transplanted from
cadaveric donors in 1997 numbered
only 17,032. Preliminary 1997 data
compiled by the Organ Procurement and
Transplantation Network contractor
indicates that the number of donors
(5,475 donors in 1997) increased by
only 54 donors or by less than one
percent over the 5,421 donors in 1996.

A 1993 Gallup poll showed that 85
percent of Americans support the
general concept of organ donation and
69 percent would be somewhat or very
likely to donate their own organs. [The
Gallup Organization, Inc. “The

American Public’s Attitudes Toward
Organ Donation and Transplantation,”
A survey prepared by the Gallup
Organization, Inc. for The Partnership
for Organ Donation, Boston,
Massachusetts, (February 1993)]
Information from a number of recent
studies and from States that have passed
organ donor legislation has given us a
clearer understanding of the reasons for
the disparity between the strong public
support for the concept of organ
donation and the apparent failure of the
current system to convert potential
donors to actual donors. We have used
this information to guide us in
promulgating the final rule.

11. Notice of Proposed Rulemaking

On December 19, 1997, a proposed
rule, “Medicare and Medicaid Programs;
Hospital Conditions of Participation;
Provider Agreements and Supplier
Approval” [HCFA-3745-P] was
published in the Federal Register [62
FR 66726]. The proposed rule
extensively revised the current
conditions of participation for hospitals.
Among the proposed changes were
provisions designed to increase the
number of organs available for
transplantation.

The proposed rule was developed in
response to issues raised during public
hearings held by the Department on
December 11 through 13, 1996, to
examine the allocation policies for liver
transplantation and to receive
comments regarding methods to
increase organ donation. The comments
we received at the public hearings
highlighted that there is a critical
shortage of organs available for
transplantation and some of the options
available to alleviate the shortage.

Every day an estimated 10 individuals
in the United States die because organs
are not available to save their lives. This
fact gave particular urgency to
publication of a final rule covering the
provisions of the proposed rule
designed to increase donation and
transplantation. Therefore, we have
extracted those provisions from the
proposed rule and are publishing them
here, with some modifications, as a final
rule. We will be publishing other
provisions of the proposed rule as a
final rule at a later date.

111. Analysis of and Responses to Public
Comments

We received a total of 150 comments
on these provisions from hospitals,
OPOs, tissue and eye banks,
professional organizations, transplant
organizations, medical practitioners,
donor family organizations, and other
organizations and individuals. A

summary of the major issues and our
responses follow:

Impact on Tissue and Eye Donation

Comment: Several commenters said
the regulation should not require that
hospitals contact OPOs exclusively
about potential donors, including
potential tissue and eye donors.
Commenters voiced concern that calls
about potential tissue donors would not
be handled by the OPOs satisfactorily.

Response: The proposed rule did not
include a requirement that all calls be
referred exclusively to an OPO.
However, the final rule does include a
requirement that all deaths must be
referred to the OPO or a third party
designated by the OPO, using protocols
developed by the OPO. In the absence
of separate arrangements between the
hospital and a tissue bank and an eye
bank, the OPO will identify and refer
potential tissue and eye donors using
protocols developed in consultation
with the tissue bank and eye bank. The
final rule also authorizes a hospital to
notify a tissue or eye bank directly about
potential tissue or eye donors. We
believe these requirements will assure
that the interests of the tissue and eye
banks are considered and will
encourage all parties to reach a
consensus that will honor the hospital’s
need for a referral process that is not
burdensome for hospital staff.

Comment: One commenter stated that
the proposed rule does not address ways
to effectively ensure OPO and hospital
cooperation with the eye and tissue
banks in their communities. Many
commenters questioned why the OPOs
should be the “gatekeepers’ for all
donations and predicted this would
adversely impact tissue and eye
donations. One commenter suggested all
language referring to tissues or eyes be
removed from the text of the regulation,
so that the rule applies only to organ
donation. The commenter expressed the
belief that expecting OPOs to serve as
the focal point for both organ and tissue
donation places too great a burden on
OPOs.

Response: In promulgating a rule
designed to increase organ donation, we
wish to avoid the possibility that the
rule will have an adverse impact on
tissue and eye donation and retrieval. In
the proposed rule, we stated our
expectation that hospitals, OPOs, eye
and tissue banks would work
cooperatively and effectively to
facilitate and enhance organ, tissue, and
eye donation. However, we noted the
considerable local variation in
arrangements and how they might be
modified under the proposed changes.
We specifically requested comments on



33858

Federal Register/Vol. 63, No. 119/Monday, June 22, 1998/Rules and Regulations

how the proposed rule might impact
tissue donation and suggestions for
measures we can take to maximize
donation of organs, tissues, and eyes.

We received many comments from
tissue and eye banks, their professional
organizations, and individuals active in
this area. Some of these commenters
stated that in communities where the
relationship among the hospitals, OPOs,
and the tissue and eye banks is
collaborative in nature, the system
works well. Many described
communities where a single, toll-free
telephone number has been established
for hospitals to call for referrals of
potential organ, tissue, and eye donors.
The entity taking the call (whether the
OPO or, in some cases, a commercial
entity under contract) screens the calls
and refers them appropriately and
expeditiously. However, other
commenters described communities
where some hospitals have never
referred a single potential donor and
where the relationship between the OPO
and the tissue and eye banks is
acrimonious and antagonistic.

The final rule preserves the flexibility
of hospitals, tissue banks, and eye banks
to enter into arrangements that do not
involve the OPO. However, the final
rule makes OPOs the default
“‘gatekeepers’ for referral of potential
tissue and eye donors in the absence of
other arrangements. Therefore, we have
included in the final rule a requirement
that the OPO consult with the tissue and
eye bank(s) in establishing protocols for
the identification and referral of
potential tissue and eye donors. We
have also added language to ensure that
hospitals work cooperatively with a
tissue bank and an eye bank, as well as
the OPO, in educating hospital staff,
reviewing death records, and
maintaining potential donors. We will
be monitoring the progress of the
cooperative relationships envisioned by
this rule to ensure that the gatekeeper
role described does not harm tissue and
eye donation.

Comment: Many commenters
suggested expanding the regulation so
that tissues and eyes are included. One
commenter pointed out that there is a
critical shortage of tissues for transplant
in the United States. For example,
patients who await a long bone allograft
for treatment of cancer must often wait
months for a transplant or resort to
amputation. Several commenters said
that only 8 percent of needed tissue is
currently obtained. Other commenters
added that we should include in the
final regulation definitions for tissues
and eyes.

Response: We agree there is a critical
need for tissues and corneas as well as

solid organs. We have, therefore,
modified the text of this regulation to
ensure that tissue and eye banks
participate in the local decision-making
process. We believe that the addition of
these references will increase donations
for tissues and eyes as well as solid
organs. The procurement and
transplantation of tissues and eyes,
however, is not regulated by HCFA,;
therefore, we are not including
definitions of these terms in the final
rule. The regulation requires OPOs to
consult with the designated tissue and
eye bank in defining tissue and eye
donor and we will rely upon the OPOs,
tissue banks, and eye banks to define
tissues and eyes as well.

Comment: Some commenters
suggested that the rule discourage
excessive fees charged by OPOs for
referral of tissue donations to tissue and
eye banks. Some commenters said that
some OPOs may begin referring their
donor calls to the highest cost
reimburser, with eye and tissue banks
forced to try to outbid each other for
tissues. One commenter was concerned
about donor family and public
perceptions that might negatively affect
willingness to donate. Other
commenters expressed concern that
high referral fees would put eye banks
out of business.

Response: Our policies defining
reimbursement for OPOs extend only to
those activities in which the OPO
engages on behalf of an eligible
Medicare or Medicaid beneficiary, and
are limited to reasonable costs.
Therefore, any expenses incurred by an
OPO, or any charges which may be
made to payers other than HCFA, will
not be addressed here. We have,
however, expressly preserved hospitals’
rights to enter into agreements with
tissue and eye banks so long as those
arrangements do not interfere with an
OPQO'’s efforts to recover solid organs.
We would anticipate that tissue and eye
banks that encounter fees they consider
excessive would have the opportunity to
address this issue during the
establishment of donor and referral
protocols.

Comment: One commenter stated we
should clarify that our intent is not to
disrupt existing contracts between
hospitals and tissue banks.

Response: It is certainly not our intent
to disrupt contracts between hospitals
and tissue banks or hospitals and eye
banks. We believe the regulation’s
requirement which authorizes
agreements between the hospital and a
tissue bank and an eye bank and its
emphasis on collaboration among
hospitals, OPOs, and tissue and eye

banks will increase tissue and eye
donation without disrupting contracts.

Referral Systems

Comment: Some commenters
expressed concern that the proposed
rule would mean elimination of current,
successful community systems for
referral of organ, tissue, and eye donors.

Response: Our intent in promulgating
this rule is certainly not to disturb
successful community referral systems,
and we would urge hospitals and OPOs
not to abandon them. Therefore, we
have revised the rule to clarify that it
does not preclude such systems. The
final rule permits the hospital to refer
potential donors to a third party
designated by the OPO and to continue
successful arrangements with tissue
banks and eye banks. In addition, we
encourage OPOs and hospitals, in
consultation with tissue and eye banks,
to use this opportunity to improve upon
current referral systems to maximize not
only organ donation but tissue and eye
donation as well.

Comment: Many commenters
suggested a system whereby all referral
calls go to a single non-proprietary
answering service or a referral system
operated by one of the organ or tissue
agencies and supported by all. They
pointed out that the process is more
successful when hospitals are required
to make a single phone call, rather than
contacting multiple agencies about a
potential donor. One commenter added
that hospitals and grieving families
should not be burdened with two
distinct but parallel operating
communications regarding donations.
One large, nationwide tissue bank
suggested that all referrals be made
either to the OPO or a non-proprietary
service. One eye bank commented that
eye banks in areas with a non-
proprietary phone number experience
an increase in donations. In contrast,
another tissue bank suggested a two-call
system which is used in its State. In this
State, hospitals are required to contact
the OPO on all brain deaths. All other
deaths are reported to a referral agency,
based on a plan agreed to by the
hospital and all other agencies.

Response: Before responding to the
comment, we want to clarify that this
rule requires hospitals to notify OPOs or
a third party designated by the OPO, of
individuals whose death is imminent of
who have died in the hospital. Some
commenters make reference to “‘brain
death” donors, meaning heart beating
donors who have been declared brain
dead. This regulation does not exclude
the reporting of non-heartbeating
deaths. Hospitals must report both brain
dead and cadaveric potential donors.
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We have added language to the text of
the regulation to clarify that referral of
phone calls to a third party entity
designated by the OPO is not precluded.
Anecdotal evidence indicates that a one-
phone-call referral process may increase
organ donations, as well as tissue and
eye donations. Logically, it would seem
that a system that makes it possible for
a hospital to refer potential donors with
a single phone call would make hospital
compliance easier and, therefore, more
likely. We would urge communities to
explore this option.

However, regardless of how the
referral by the hospital is accomplished,
we would also urge that protocols
ensure that families of potential donors
are approached about donation by a
single agency (either the OPO, a tissue
bank, or an eye bank) in collaboration
with hospital staff. For example, Florida
donation legislation provides that the
OPO must be given the opportunity to
approach the families of suitable
vascular organ donors. OPOs may
represent the tissue and eye bank.
Under the Florida law, the tissue bank
must be given the opportunity to
approach the family of suitable tissue
donors if the OPO has not already
approached the family. Eye banks must
be given the opportunity to approach
the family of suitable eye donors if the
OPO or a tissue bank has not already
approached the family.

Comment: Several commenters
suggested we strengthen the regulation
by adopting a routine referral approach
which requires referral of all patient
deaths to OPOs. Commenters pointed to
the success of the Pennsylvania routine
referral law and predicted similar
increases in donation rates if a
nationwide routine referral approach
were to be adopted. Commenters gave
the following reasons for supporting
routine referral: (1) A clear standard is
established for hospitals regarding when
referrals must be made to the OPO; (2)
allows early intervention by the OPO to
guide the organ and tissue process to
ensure a successful outcome; (3) ensures
that the hospital will not erroneously
assume that a potential donor is too old
or has a medical condition that
precludes donation; (4) removes from
hospitals the burden of keeping abreast
of changing standards for donor
screening and suitability criteria; (5)
minimizes regional differences in organ
procurement and transplant waiting
times, and (6) facilitates compliance by
hospital systems whose member
hospitals are served by more than one
OPO. However, many commenters who
supported routine referral suggested
some flexibility be built into the
regulation in consideration of resource

limitations or local circumstances. For
example, commenters suggested that
deaths of individuals above a certain age
be excluded from routine referral.

Response: We agree with the
commenters who support routine
referral of all deaths and have adopted
their recommendation in this regulation.
We believe that the experiences of
States with routine referral legislation
have demonstrated that referral of all
deaths is the single most critical factor
in increasing organ donation rates.
Referral of all deaths assures that
determination of medical suitability is
made by the OPOs, because OPOs are
the entities with knowledge of
transplant hospitals’ donor suitability
criteria.

However, we have not adopted the
recommendations of those who advised
us to give OPOs the discretion to
exclude certain categories of deaths
from the requirement for routine
referral. Referral of all deaths, with no
exclusions, eliminates the need for
OPOs and hospitals to rewrite referral
protocols and reeducate hospital staff
whenever transplant hospitals’ donor
suitability criteria change. It is also less
difficult for HCFA to monitor hospital
compliance if there are no exclusions.
Finally, it is important to note that
many OPOs will be screening donors for
tissue and eye donation, and tissue and
eye banks often have criteria for
donation that differ significantly from
the criteria for organ donation. For
example, in 1997, only 6.4 percent of
organ donors were over the age of 65.
The Eye Bank Association of America
reports however, that more than 28
percent of all eye donors in 1997 were
over the age of 70.

Comment: Some commenters urged us
not to adopt a routine referral approach.
Commenters stated that routine referral
will not work where relationships
between OPOs and hospitals are, at best,
uncooperative. Other commenters cited
the burden and cost to hospitals and
OPOs of making or receiving many
unproductive calls.

Response: We believe routine referral
is workable and will increase organ
donation. We hope that all OPOs and
hospitals will be encouraged by this
regulation to develop relationships that
increase organ and tissue donation. If
they are not able to develop such
relationships, however, a hospital may
choose to seek waiver to associate with
another OPO, or the original OPO may
find itself unable to meet HCFA
certification standards and be replaced
by an OPO better able to develop the
kind of relationships that lead to greater
organ and tissue recovery.

A 1988 commentary published in the
Journal of the American Medical
Association states that the cooperation
of the medical professions is the
primary factor limiting the supply of
transplantable organs. The author
suggests that routine referral “would not
solve all the problems of professional
cooperation, but it would ameliorate a
key one and open the bottleneck that
presently constrains the supply of
organs.” [Prottas, J. “*Shifting
Responsibilities in Organ Procurement:
A Plan for Routine Referral.” Journal of
the American Medical Association.
1988;260:6]

We do not expect the cost to hospitals
of referring all deaths to be significant.
As discussed in the Regulatory Impact
Statement, the average hospital should
require no more than four person days
per year to report every death that
occurs in the hospital to the OPO. This
time is in lieu of time hospitals’ spend
complying with existing requirements.
If tissue and eye referrals are made by
the hospital to either the OPO or a third
party entity, rather than to tissue and
eye banks, calls made to tissue and eye
banks about medically unsuitable
donors should not increase, as the calls
will be screened by the OPO or third
party entity. However, we expect that
OPOs will find that the increased
number of donations resulting from
routine referral will enable them to meet
the additional expenses without a
significant increase to their current
standard organ acquisition costs.
Further information about the expected
economic impact of routine referral on
OPOs can be found in the Regulatory
Impact Analysis.

Best Practices

Comment: Some commenters
suggested that HCFA is abdicating its
policy-making and regulatory authority
to the OPOs. The commenters urged us
to identify the best practices by which
organ donation can be increased and use
those practices as the basis for a
regulatory definition of potential donor.
The commenters pointed out that the
proposed rule indicates that
approximately 12,000 to 15,000 of the
one million patients who die in
hospitals annually are likely to be
potential organ donors but that the
proposed rule does not establish criteria
by which hospitals would be required to
identify those patients.

Response: We have not specifically
defined potential donor in the final rule
because the definition is continually
changing, particularly as to the upper
age. Instead, we have included the
requirement that hospitals routinely
refer all deaths and all individuals for



33860

Federal Register/Vol. 63, No. 119/Monday, June 22, 1998/Rules and Regulations

whom death is imminent to the OPO,
with the assumption that this
requirement will, in most communities,
lead to better identification of the
medical suitability of the potential
donor based on the most recent medical
research in transplantation. Contrary to
the commenter’s statement that one
million patients die annually in
hospitals, it is estimated that there are
approximately 2,080,000 hospital deaths
per year. The final rule also requires
that the hospital and OPO collaborate in
advising the family of potential donors
of their option to donate. We have
chosen not to dictate best practices for
other aspects of organ donation, such as
education and death records review, as
we believe that each hospital and OPO,
working together, can identify practices
that will be most useful in their specific
situation.

Following is a synopsis of the most
recent research in organ donation and
best practices for organ donation. We
encourage hospitals and OPOs to use
these studies and the many other
studies that have been done on best
practices for organ donation to guide
their development of protocols that will
work to increase organ donation in their
communities. The estimate of 12,000 to
15,000 potential organ donors annually
is based on the results of retrospective
reviews of 1,990 medical records in 69
acute care hospitals in 4 geographic
regions in the United States and a
stratified random sample of 89 hospitals
in 3 of the same areas (33 of the same
hospitals) in 1993. The study found that
only one third of the potential organ
donors became organ donors. By
extrapolating the 1990 findings to the
entire United States, researchers
postulated a pool of 13,700 medically
suitable donors per year. [Gortmaker SL,
Beasley CL, et al. ““Organ donor
potential and performance: Size and
nature of the organ donor shortfall,”
Critical Care Medicine (1996); 24:432—
39

]The study also showed that potential
donors were correctly identified 90
percent of the time, and families were
advised of their donation options only
71 percent of the time. The study’s
authors concluded that prospective
identification and requesting donation
in all suitable potential donor cases
could lead to 1,800 additional donors
per year.

An earlier study based on 1988 and
1989 data estimated the pool of
potential organ donors to be between
6900 and 10,700 annually. [Evans RW,
Orians CE, Ascher NL. ““The Potential
Supply of Organ Donors: An
Assessment of the Efficiency of Organ
Procurement Efforts in the United

States,”” Journal of the American
Medical Association (1992); 267:239—
246.] The study was based on a review
of multiple cause of death data from
death certificates. The researchers
excluded non-traumatic causes of death
and, therefore, may have
underestimated the potential donor pool
by as much as 50 percent. However, the
study demonstrated that there are many
more potential than actual donors. The
study’s authors concluded that it may be
possible to increase the number of
actual donors by 80 percent.

These studies and several other recent
studies are defining the best practices
for increasing organ donation. As
research continues in the field of organ
donation, best practices will continue to
evolve. Therefore, we are hesitant to use
current best practices as the sole basis
for promulgating a regulation that
cannot be changed quickly enough to
keep pace with the results of future
research in the field of organ donation.
However, we firmly believe there has
been sufficient research upon which
OPOs and hospitals can develop
protocols that will lead to a significant
increase in organ donation rates.

Through this final rule and related
activities in the National Organ and
Tissue Donation Initiative, we are
encouraging hospitals and OPOs to
incorporate other best practices into
protocols for increasing donation rates.
For example, recent studies have
indicated that organ donation rates can
be increased using a variety of best
practices related to (1) advising families
of potential donors of their rights
regarding donation; (2) medical record
reviews for evaluating performance and
identifying opportunities for education;
and (3) education of hospital staff.

The study cited above [Gortmaker SL,
Beasley CL, et al. ““Organ donor
potential and performance: Size and
nature of the organ donor shortfall,”
Critical Care Medicine (1996); 24:432—
39] found that approximately half of the
families asked to donate a relative’s
organs decline to give consent.
Likewise, a stratified random sample of
23 acute-care general hospitals in two
metropolitan areas found that only 46.5
percent of families of potential organ
donors agreed to donate organs, and 22
percent of those who agreed to donate
placed conditions on the donation.
[Siminoff LA, Arnold RM, Caplan, AL,
Virnig BA, Seltzer DL. “Public Policy
Governing Organ and Tissue
Procurement in the United States.”
Annals of Internal Medicine. 1995;
123:10-17] The study’s authors
concluded that *“‘problems with the
ways in which families are asked about
donation rather than the failure of . . .

altruism, may account for the high
refusal rate.”

An interview study of donor and
nondonor families [DeJong W, Franz
HG. ““Requesting Organ Donation: An
Interview Study of Donor and Nondonor
Families,” American Journal of Critical
Care (1998);7: 13-23] identified the
factors identified with consent for organ
donation. The study cites unpublished
data [Gortmaker SL, Beasley CL, Sheehy
E, et al] that demonstrate a significant
increase in the consent rate when three
elements are in place when the family
is advised of its right to consent to or
to decline donation. First, family
members must be given time to
understand and accept their relative’s
death before the donation request is
made. This means that the hospital
staff’s notification of the family about
the patient’s death and the explanation
of brain death must be “decoupled”
from the request for donation. An earlier
study of the consent process also found
the timing of the request to be critical.
The study indicated a 60 percent
consent rate when the subject of organ
donation was discussed with the family
before notification of death, a 68 percent
consent rate when organ donation was
discussed simultaneously with
notification of death, and a 78 percent
consent rate when organ donation was
discussed after notification of death.
[Cutler JA, et al. “Increasing the
Availability of Cadaveric Organs for
Transplantation: Maximizing the
Consent Rate,” Transplantation (1993);
56(1)225-28]

Second, consent rates are higher when
the request is made by the OPO in
conjunction with the hospital staff. A
retrospective review of all medically
suitable potential donors referred to a
single OPO in a one-year period found
a 67 percent consent rate when the OPO
coordinator approached the family
alone, a 9 percent consent rate when the
hospital staff approached the family
alone, and a 75 percent consent rate
when the approach was made by the
OPO coordinator and hospital staff
together. [Klieger J, Nelson K, Davis R,
er al. Analysis of Factors Influencing
Organ Donation Consent Rates. Journal
of Transplant Coordination (1994);
4:132-34] A 1995 article [Dejong, W,
Drachman, et al. “*‘Options for Increasing
Organ Donation: The Potential Role of
Financial Incentives, Standardized
Hospital Procedures, and Public
Education to Promote Family
Discussion,” The Milbank Quarterly
(1995);73: 463—79] suggested that the
donation option should first be
mentioned to the family by a hospital-
based health professional, but the
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formal request should be made by the
OPO coordinator.

The third critical element in the
consent process is the setting in which
the request for donation is made to the
family. The request should be made in
a quiet, private setting, such as a
conference room or family meeting
room, rather than in a hallway or
waiting room. When all of these
methods are used in conjunction,
consent rates are 47 percent higher than
when none of these methods is used.

The study’s authors note that in
general there is currently no widely
accepted protocol with regard to the
process for requesting donation. They
suggest that hospitals’ protocols should
include (1) communicating often and
honestly with the family about the
patient’s prognosis, (2) making sure the
family understands brain death, (3)
decoupling the request for donation
from the explanation of brain death, (4)
using a quiet, private setting for
discussion of donation options, and (5)
defining clear roles and responsibilities
for the hospital staff and the OPO
coordinator.

Another recent study [McNamara P,
Franz HG, Fowler RA, et al. ““Medical
Record Review as a Measure of the
Effectiveness of Organ Procurement
Practices in the Hospital,” Joint
Commission Journal on Quality
Improvement (1997);23:321-33] makes
several recommendations for quality
improvement initiatives based on
medical records review. The study’s
authors suggest that OPO staff provide
feedback from medical records review to
key hospital staff concerning practice
improvements. They suggest hospitals
use information from medical records
review to assess the hospitals’
performance in the organ donation
process, identify areas where
performance can be improved, and
monitor the effectiveness of the
implemented changes. They also suggest
that medical records review should be
conducted annually at large hospitals.

As referenced earlier, research in
education of hospital critical care staff
[Evanisko MJ, Beasley, CL, Brigham, LE.
“Readiness of Critical Care Physicians
and Nurses to Handle Requests for
Organ Donation,” American Journal of
Critical Care (1998); 7:4-12] found that
training of critical care physicians and
nurses in effective procedures for
requesting organ donation is
significantly associated with higher
rates of organ donation. However, two
thirds of critical care staff reported no
relevant training. A 1986 United
Network for Organ Sharing survey
found a surprising lack of knowledge
among the transplant hospital staff

regarding knowledge of organ donation
and transplantation. [Ettner BJ,
Youngstein KP, Ames JE. “‘Professional
Attitudes and Knowledge About Organ
Donation and Organ Transplantation,”
Dialysis and Transplantation, (1988);
17:72-76] Eighteen percent of the
respondents were physicians, and 68
percent were nurses. Thirty-four percent
of the respondents were unsure if their
hospital had written protocols for organ
recovery, and nearly half of the
respondents answered no to the
statement that the organ donor protocols
provided adequate guidelines and
protection for the donor and for hospital
staff. The final rule ensures that only
OPO representatives or trained
individuals will approach families to
explain their donation options and
make the actual request for donation.
Our review of these and other studies
has convinced us that there has been
sufficient research upon which OPOs
and hospitals can base protocols that
will take advantage of best practices for
advising families of their right to
consent to or to decline donation,
evaluate hospital and OPO staff
performance through medical records
reviews, and educate hospital staff.

Necessity for Change

Comment: Several commenters
suggested that we make no change in
the hospital conditions of participation
for organ procurement responsibilities.
They pointed out that the current
regulations, which allow hospitals to
establish their own organ donation
policies, often result in good donation
rates. They suggested that in lieu of a
regulation, HCFA continue to evaluate
what works to increase donation rates
and encourage hospitals and others to
make changes.

Response: The current hospital
conditions of participation have not
produced the results which were
anticipated. Therefore, in our response
to the previous comment, we outlined
research studies that show several
approaches that work to increase
donation rates. We believe that all
hospitals, including those that are
currently successful, should consider
whether these approaches, in addition
to routine referral, could further
increase organ donation. A study of
1,990 death records from 69 hospitals in
four geographic regions found a wide
variation in hospital performance with a
hospital donation rate (i.e., actual
donors as a percentage of potential
donors) ranging from 0 percent to 68
percent. Note that this was not a random
sample of hospitals; the hospitals
tended to be larger institutions with
either a history of donor activity or

suspected potential for donation. The
average organ donor potential in the
hospitals was 13.3; average actual organ
donors were 4.3. [Sheehy E, Poretsky A,
Gortmaker, SL. “Relationship of
Hospital Characteristics to Organ
Donation Performance,”
Transplantation Proceedings (1996);
28:139-141]

These data demonstrate that, some
hospitals need more than
encouragement to meet the
requirements of section 1138 of the Act,
which mandates that hospitals identify
potential organ donors and assure that
families of organ donors are informed of
their donation options. In view of the
critical and growing shortage of donated
organs in this country, we would be
abdicating our responsibility as a
Federal agency if our only response to
this crisis were merely to be
encouragement. We believe that a less
burdensome approach for hospitals,
requiring only a phone call to the OPO,
will be more successful in providing
opportunities for families to consider
donation. Therefore, we are not
accepting this comment.

Comment: One commenter suggested
a delay in publishing the final rule until
the Department can convene a
workshop to come up with a different
proposal. The same commenter also
suggested allowing hospitals at least
three years to develop an action plan to
increase donation rates.

Response: We believe the need to
substantially increase organ donation
immediately outweighs any potential
benefits from adopting the commenter’s
suggestion. As noted above, 10 people
die every day waiting for an organ
transplant. In addition, the Department
sought public comments on the issue of
increasing organ donation as part of its
development of a related rule regarding
the Organ Procurement and
Transplantation Network, including a
three-day public hearing in December
1996. It also conducted a conference in
April 1998 to identify methods to
evaluate and identify successful
mechanisms to increase donating
consent. In view of the every-widening
gap between the number of people
waiting for organ transplants and the
number of organs available, further
delay in passing a regulation to alleviate
this crisis is unacceptable.

Regulatory Flexibility

Comment: Many commenters warned
against promulgating a final regulation
that is too prescriptive. They
emphasized that what is needed, above
all, is flexibility to design protocols to
meet needs of local communities, rather
than a “‘one-size-fits-all”’ regulation
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which defines potential donor and the
protocols for notification and referral for
the entire country. One commenter
pointed out that such flexibility allows
for look-back data and new research to
be incorporated into hospitals’ policies.

Response: We agree with these
commenters and have used this
viewpoint to guide our development of
the final rule. For example, it allows the
OPO to determine medical suitability in
light of the most recent transplantation
research and the needs of transplant
recipients, surgeons, and hospitals. The
final rule requires collaboration between
the hospital and the OPO in informing
families of potential donors of their
donation options because the evidence
is overwhelming that involvement of the
OPO in the consent process is critical.
We believe however, it is best for
hospitals and OPOs to have the
flexibility to design a protocol for
informing families that takes into
account circumstances in each
community. Finally, the final rule
allows hospitals, OPOs, and tissue and
eye banks the flexibility to adapt best
practices in the areas of death record
reviews and education of hospital staff
to suit the circumstances in their local
communities.

Medical Suitability

Comment: One commenter suggested
there should be Federal baseline criteria
for defining potential donors, with
HCFA setting minimum standards,
including tests, required for an
individual to donate an organ. Hospitals
and OPOs could be more exacting, but
could not fall below the Federal
standard. Another commenter called for
a national conference to determine the
broadest possible definition based on
national need and the varying
acceptance criteria of transplant
surgeons and institutions. For example,
commenters suggested variously that
“potential donor” should be defined as
a patient who is brain dead and heart
beating or any patient on a ventilator.

Response: We believe these
commenters are seeking a Federal
definition for medically suitable donors,
rather than a Federal definition for
potential donors. Generally, a definition
for potential donors is designed to cast
a wide net by defining potential donors,
for example, as all hospital deaths or all
patients on ventilators. By making the
pool of potential donors so large, OPOs
ensure that no medically suitable
donors are missed. However, many, if
not most, of the potential donors in this
large pool will not be medically suitable
to be actual donors.

We are reluctant to impose a Federal
standard for medically suitable donors.

Some OPOs, for example, the Louisiana
Organ Procurement Agency, have
experimented with expanded criteria for
determining medically suitable donors,
with good results. However, transplant
hospitals vary in their willingness and
ability to transplant organs from
potential donors with particular medical
conditions or from donors who are past
a certain age. At one time, most organ
donors were age 45 or younger; now
some transplant hospitals are
transplanting livers from 80-year-old
donors. According to the Organ
Procurement and Transplantation
Network contractor, the 33 percent
increase in cadaveric donors between
1988 and 1996 is primarily due to the
increase in donors ages 50 and over.
Cadaveric donors age 50 and over
increased from 12 percent in 1988 of all
cadaveric donors to 27 percent in 1996.
[United Network for Organ Sharing 1997
Scientific Registry and Organ
Procurement and Transplantation
Network Annual Report] Some
transplant hospitals will consider
organs from donors with any medical
condition other than metastatic cancer
or HIV; other transplant hospitals are
more restrictive.

It is likely that as transplantation
research continues, the ability of
medical professionals to obtain and
transplant organs from patients once
considered medically unsuitable will
grow. Therefore, since the definition of
medically suitable donor will likely be
broadened in the future, we believe it
would be inappropriate to impose a
regulatory definition.

Comment: One commenter stated that
in order to determine if a potential
donor is medically suitable to be a
donor, it may be necessary for the OPO
to examine the body, conduct tests,
review medical records, and obtain
medical information from the family
and physician. The commenter said that
hospitals have expressed concern that
this violates laws governing patient
privacy and confidentiality of medical
records and asked us to emphasize that
the authority to do so is implicit in the
law.

Response: We agree with the
commenter that the OPO may examine
the body of the potential donor and his
or her medical records and conduct the
tests, inquiries, and investigations that
are necessary to determine if the
potential donor would be medically
suitable to be a donor. The Public
Health Service Act section 371, 42
U.S.C. 274 specifies that OPOs must
arrange for the acquisition and
preservation of donated organs and
provide quality standards for the
acquisition of organs which are

consistent with the standards adopted
by the OPTN under section 372(b)(2)(E),
including arranging for testing with
respect to preventing the acquisition of
organs that are infected with the
etiologic agent for acquired immune
deficiency syndrome. Section 371 of the
Act also specifies that OPOs must
arrange for the appropriate tissue typing
of donated organs. Certainly, after
receipt of consent for donation from the
potential donor’s family, it would be
necessary for the OPO to examine the
body of the potential donor, conduct
tests, review medical records, and
obtain medical information from the
family and physician in order to
accomplish the requirements of section
371 of the Act. Therefore, after receipt
of consent, we believe the authority to
conduct testing, review medical records,
and gather other medical information
needed to determine the medical
suitability of the potential donor is
implicit in the law.

OPO Conditions of Coverage

Comment: Some commenters had
suggestions for changes in the OPO
procedural standards in the regulations
governing OPOQOs, such as requiring
OPOs to refer potential tissue donors to
eye banks and/or tissue banks.

Response: We are not making changes
to the OPO conditions of coverage here,
as the OPO conditions of coverage are
not within the purview of this
regulation. However, we will retain the
comments for reference and continue to
review the OPO requirements with a
view toward improving their
effectiveness. In addition, we would
point out that the OPO conditions of
coverage do require OPOs to “have
arrangements to cooperate with tissue
banks for the retrieval, processing,
preservation, storage, and distribution of
tissues as may be appropriate to assure
that all usable tissues are obtained from
potential donors.” [42 CFR 486.306(1)]
Because this final rule does establish
OPOs as the default gatekeepers for
referral of tissues and eyes, we will
regard very seriously the failure of any
OPO to refer promptly all potential
tissue and eye donors to the tissue and
eye bank(s) specified by the hospital.

Comment: One commenter cited
“‘anecdotal evidence” that managed care
organizations, hospitals, and other
providers are reluctant to provide
services for patients with non-
survivable brain injuries. The
commenter recommended changing
HCFA reimbursement rules for OPOs to
allow costs related to donor clinical
assessment prior to declaration of death.
The commenter suggested this would
eliminate a barrier to OPOs’ early
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involvement with the potential donor
and address hospital concerns regarding
donation-related charges incurred prior
to brain death.

Response: Although reimbursement is
not within the scope of this regulation,
HCFA will be looking into this matter
with a view to determining what steps
appropriately can be taken to ensure
that providers’ difficulties in obtaining
reimbursement for services to patients
with non-survivable brain injuries does
not become a barrier to organ donation.

Comment: A few commenters
responded to our request for suggestions
about how to design or implement the
most cost-effective outcome standard for
OPOs related to organ recovery. The
commenters called for a more precise
way to measure potential donors for
comparison with actual donors so that
each OPO is evaluated in light of its true
potential. Some commenters said that if
HCFA adopts an outcome standard
based on conversion of potential to
actual donors, the current performance
standards should be reviewed with a
view to changing or eliminating them.

Response: We agree that the current
method of using population to define
potential donors may not reflect
regional differences in number and
cause of deaths. A recent GAO report
[U.S. General Accounting Office,
“Alternatives Being Developed to More
Accurately Assess Performance (GAO/
HEHs—98-26),” (November 1997)] noted
that unless OPO performance is
measured according to the number of
potential donors, HCFA cannot
determine OPOs’ effectiveness in
acquiring organs. We agree with the
conclusions of the GAO report and will
be evaluating two methods suggested by
the GAO for more accurately identifying
the number of potential donors in an
OPO'’s service area: death record review
and modeling. We also will be
evaluating the results of the study of
death record reviews being conducted
by the Association of Organ
Procurement Organizations in
conjunction with the American
Congress for Organ Recovery and
Donation (ACORD) and a methodology
for estimating potential donors, which is
being developed by Harvard Medical
School, the Harvard School of Public
Health, and the Partnership for Organ
Donation. If the current method of using
population to estimate the number of
potential donors in an OPQO’s service
area is changed, we will review all OPO
conditions of coverage to determine
their appropriateness in view of that
change.

Comment: One commenter suggested
hospitals should be allowed to set
minimum credentials for OPO

personnel working in their hospitals.
The commenter said surveys of donor
family satisfaction and satisfaction of
hospital personnel with OPO personnel
should be permitted, and hospitals
should have the option of terminating
their contract with the OPO if a
workable solution is not found.

Response: There is nothing in the
regulation that precludes a hospital
from surveying donor families or
hospital personnel to determine their
level of satisfaction with the OPO.
However, standards for OPO personnel
are a HCFA responsibility. [42 CFR
486.306] A hospital dissatisfied with its
designated OPO has the option of
requesting a waiver from HCFA
permitting an agreement with an OPO
other than the OPO designated for the
service area in which the hospital is
located. To qualify for a waiver, the
hospital must submit data to HCFA
showing that the waiver is expected to
increase organ donations and will
ensure equitable treatment of patients
referred for transplants within the
service area served by the hospital’s
designated OPO and within the service
area served by the OPO with which the
hospital seeks to enter into an
agreement.

Resolution of Disputes

Comment: Several commenters
suggested there should be a mechanism
for “‘due process” if there are
disagreements between OPOs and
hospitals or between OPOs and tissue
and eye banks. One commenter
suggested that the rule should require
an agreement as to the content of the
protocols signed by both the OPO and
the hospital. The commenter suggested
that the Department should set up a
system for mediating and, if necessary,
arbitrating disputes. In the case of
arbitration, the decision of the Secretary
would be final.

Response: We have tried to structure
a final rule that will encourage hospitals
and OPOs to work together to alleviate
the critical shortage of organs for
transplant. We have included a
requirement that hospitals and OPOs
work ‘“‘collaboratively” in advising
families of potential donors of their
donation options. We have included a
requirement that hospitals work
‘““‘cooperatively’” with OPOs and tissue
and eye banks in reviewing death
records, educating hospital staff about
donation issues, and maintaining
potential donors. We have included a
requirement that the OPO consult with
a tissue and an eye bank in developing
protocols for identification and referral
of tissues and eyes. We believe these
requirements will obviate the need for

dispute resolution mechanisms, such as
mediation or arbitration. However,
based on the correspondence we have
received, we understand that, in some
communities, relationships between
hospitals and OPOs and between OPOs
and tissue and eye banks are
contentious and that collaboration may
prove to be difficult.

We know that hospitals, OPOs, and
tissue and eye banks share our view that
organs and tissues are a precious
national resource and that only through
the collaborative efforts of all parties
can lives be saved. As one commenter
wrote, “at risk in * * * this issue are
patient lives that could either be saved
or be unnecessarily lost by the success—
or failure—of hospitals and OPOs
working together.”

We will monitor donation rates and
OPO and hospital performance after this
rule becomes effective. In those
instances where tensions among the
actors in the donation process are
hindering improvements in organ
donation, we will explore ways in
which we might play a constructive role
in encouraging and facilitating a
successful local solution.

Family Consent to Donation

Comment: One commenter expressed
concern that strengthening the role of
the OPOs in the donation process will
encourage OPOs to apply too much
pressure on bereaved families in order
to meet HCFA performance standards.
The commenter suggested the final rule
should address the need for sensitivity
toward families and their religious
views and the need for education of
hospital staff in sensitivity to families’
grief. Another commenter cited OPO
“‘quotas” and hospitals’ concerns about
lack of control as reasons why the OPO
should not be involved with the
potential donor’s family until the family
has agreed to donation or requested
additional information about donation.

Response: We have no evidence that
families of potential donors are being
pressured by OPO or hospital staff and
no reason to believe that this change in
the hospital conditions of participation
would lead to such a problem. We note
however, that the final rule requires
collaboration between the hospital and
OPO in informing families of potential
donors of their donation options and
also requires hospitals to encourage
discretion and sensitivity with respect
to the circumstances, views and beliefs
of families of potential donors. In
addition, the final rule both permits the
hospital to choose the individual who
will initiate the request for donation to
the family and ensures that the
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individual initiating the request has
been educated in the consent process.

Although our earlier references to
research on the family consent process
emphasize that best practices lead to
improved consent rates, such
improvement is achieved in large part
through greater sensitivity to families
and their beliefs, their backgrounds, and
their grief. For example, the interview
study cited earlier [DeJong W, Franz HG.
“Requesting Organ Donation: An
Interview Study of Donor and Nondonor
Families,” American Journal of Critical
Care (1998);7:13-23] discusses family
demographic characteristics, such as
race, ethnicity, and education and
concludes, “This information should be
used to remind the health care team to
be especially attentive to concerns that
certain families might have and to take
special care to meet the families’
informational and emotional needs.
Healthcare providers should approach
the family with the belief that a
donation is possible and should take
steps to ensure the family is treated with
respect and care.”

The services provided by Nebraska
Health Systems are an example of what
hospitals and OPOs can do to increase
family consent to donation while
providing emotional support and
counseling to grieving families. This
transplantation facility offers a program
called Acute Bereavement Services,
staffed by organ recovery personnel,
nurse resource coordinators, and
pastoral care staff. These individuals are
available at any time to guide
discussions with survivors concerning
potential organ and tissue donation; act
as a resource for family questions about
funeral arrangements, coroner
notification, autopsy consent, grief
resources, hospital leave-taking,
religious resources, and ritual; act as a
resource for staff questions about
notification of organ recovery staff; and
act as advocates for the immediate grief
needs of survivors. Nebraska Health
Systems instituted their Acute
Bereavement Services because ‘“‘we
wanted to have a positive impact on the
grieving process even after our medical
responsibilities to the patient and family
ended.” In 1996, the Nebraska Health
Systems family consent rate was 75
percent. Hospitals interested in
obtaining more information about Acute
Bereavement Services can contact
Nebraska Health Systems at Box 984075,
600 South 42nd St., Omaha, NE 68198—
4075, Attention: Marsha Morien.

Comment: Some commenters voiced
concern about the use of the word
“discretion” in the text of the
regulation. The regulation requires that
hospitals “encourage discretion and

sensitivity with respect to the
circumstances, views, and beliefs of the
families of potential donors.”
Commenters suggested there is a risk
that in some circumstances the term
“discretion” might be used as a
justification to avoid advising eligible
families about organ donation because
of a presumption on the part of hospital
staff that the family would not be
receptive because of their intense grief,
socioeconomic status, race, or religion.
The commenter cited a study that found
minority families, particularly African
Americans, were less likely to be asked
about the option of donation. The
commenter suggested this might be due
to hospital staff perception that ethnic
minorities are opposed to donation,
despite ample evidence that minorities
donate in significant numbers. One OPO
commented that the greatest
impediment to donation is a hospital’s
conclusion that consent cannot be
obtained. The OPO stated, ““In such a
situation, the OPO has lost a potential
donor without ever being afforded the
opportunity to act.”

Response: Our use of the term
“discretion” in the text of the regulation
reflects the statute’s use of that term in
section 1138(a)(1)(A)(ii) of the Act.
However, we are grateful for an
opportunity to point out that our use of
the term ““discretion” in the text of the
regulation should not be construed to
mean that hospital staff should, under
any circumstances, make a judgment
that certain families should not be
approached about donation. The
hospital staff’s perception that a family’s
grief, race, ethnicity, religion, or
socioeconomic background would prove
a barrier to donation should never be
used as a reason not to approach the
family. We cannot emphasize too
strongly that all families of potential
donors must be advised about their
donation options.

Comment: Many commenters strongly
supported our language regarding
notification of donor families. Many
mentioned the research that shows that
highest family consent rates are
obtained when OPOs and hospitals
collaborate. One OPO reported an 87
percent consent rate when OPO staff
and hospital staff collaborate in the
request to the family and a 38 percent
consent rate when the hospital staff
approach the family alone. Some
commenters emphasized that hospital
staff should be free to continue to
participate in advising families of their
donation options. However, one
commenter suggested that if hospital
staff consent rates differ markedly from
OPO staff consent rates, the hospital
should be required to return consent

responsibility to the OPO or provide
training to hospital staff. Some
commenters recommended that the
regulation specify that only trained
personnel (whether OPO or hospital
staff) are permitted to advise families of
potential donors of their donation
options. One commenter pointed out
that in Pennsylvania, which has a
routine referral law, hospital personnel
can become designated requestors only
after undergoing training by the OPO.

Response: We appreciate the
commenters’ support for the final rule’s
emphasis on collaboration in notifying
families of potential donors of their
options for donation. Research has
shown best practices include
participation of both OPO personnel
and hospital staff in the process, with
the actual request for donation made by
OPO personnel. We encourage hospitals
and OPOs to consider these best
practices when determining how this
process will occur. We agree with the
commenters who suggested that only
personnel trained in the consent process
be permitted to approach families with
a request for donation, and we have
included that provision in the final
regulation. We have also modified the
text of the regulation to make it clear
that hospitals have discretion in
determining who will initiate the
request for donation.

Comment: Some commenters
suggested further strengthening the rule
by giving the OPOs even more control
over the process. For example, one
commenter suggested the rule be
strengthened to give OPOs the sole
responsibility for initiation of the
request for organs or tissues. The
commenter mentioned that currently
OPOs are being held accountable by the
Federal government but have not been
given the tools to increase donation
rates. Several commenters urged us to
eliminate the requirement for
collaboration between the OPOs and the
hospital in the consent process and
make it clear that only OPO staff should
be permitted to approach the family
about donation.

Response: We are sympathetic to the
commenters’ point of view. OPOs have
been in the difficult position of having
to meet specific performance standards
for organs donated and transplanted,
while at the same time having less than
total control over the donation and
transplantation processes. However, we
disagree that only OPOs should be
permitted to advise families of potential
donors of their donation options. As
stated elsewhere in this preamble,
studies show that the highest family
consent rates are a result of
collaboration between OPOs and
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hospitals. The participation of hospital
staff is critical both to ensure that a
family understands and accepts the
brain death of the potential donor and
to provide compassionate support to the
family. A 1987 study of donor family
perspectives concluded that the hospital
nursing staff are in the best position to
have a positive effect on donor families’
attitudes toward their donation
experiences and, ultimately, as families
share their experiences with family and
friends, in the future availability of
organs for transplant. [Bartucci, MR.
“Organ Donation: A Study of the Donor
Family Perspective.” Journal of
Neuroscience Nursing. 1987; 19:305—
309] The final rule gives OPOs
considerably more control over the
donation process while at the same time
encouraging collaborative relationships
between OPOs and hospitals.

Death Record Reviews

Comment: Many commenters strongly
supported the requirement for death
record reviews. One commenter, a
hospital association from a State with a
routine referral law, suggested that
death record reviews be performed only
by licensed OPOs. Another commenter
encouraged us to take the next step by
providing support and resources to
allow compilation of medical records
review data in a centralized database,
and by accelerating the development
and application of methods to
accurately estimate underlying donor
potential in hospitals and OPOs.

Response: We agree that death record
reviews are an essential component of
this final rule. We expect that requiring
hospitals to cooperate with OPOs, tissue
banks and eye banks in reviewing death
records will allow the OPOs, tissue
banks and eye banks the opportunity to
review death records to determine
donor potential, monitor hospital
compliance, and identify areas where
education in a hospital’s organ donation
procedures is needed. The final rule
will permit the hospital, OPO, tissue
bank, and eye bank to determine who
will perform the death record reviews.
Providing resources for compilation of
medical records review data is beyond
the scope of this regulation. However,
we are interested in a further
exploration of how such a database
could be useful in increasing organ
donation. We are currently considering
various methods for estimating donor
potential and are also awaiting the
outcome of a review of hospital death
records being conducted by the
Association of Organ Procurement
Organizations in conjunction with the
ACORD.

Comment: A few commenters were
concerned that giving outside agencies
access to death records would be
disruptive or would jeopardize patient
confidentiality.

Response: In requiring hospitals to
work cooperatively with OPOs, tissue,
and eye banks in performing death
record reviews, we are confident that a
system can be worked out among all
parties to minimize disruptions.
Likewise, we would expect that all
parties can come to an agreement on the
protocols that will be used both to
perform death record reviews and
analyses. We also expect all parties
involved to use the resulting data in a
manner that ensures patient
confidentiality is not threatened. Note
that both hospital and OPO regulations
require hospitals and OPOs to have
procedures for ensuring the
confidentiality of patient records.
Hospitals and OPOs must ensure that
unauthorized individuals cannot gain
access to or alter patient records.
Hospitals and OPOs must also ensure
that original medical records are
released only in accordance with
Federal or State laws, court orders, or
subpoenas. [See 42 CFR 482.24(b)(3)
and 42 CFR 486.306(0).] We believe that
sufficient safeguards exist in Federal
and State law to protect the
confidentiality of hospital death
records.

Comment: One commenter asked that
HCFA provide explicit authority for
OPOs to conduct audits of hospital
organ and tissue donation performance
to be provided upon request to HCFA or
the Joint Commission on Accreditation
of Health Care Organizations.
Confidentiality would be assured as a
condition of OPO designation.

Response: Although this regulation
does not give OPOs specific authority to
conduct death record reviews, it does
require that hospitals work
cooperatively with their OPOs in
reviewing death records. This means
that a hospital must develop a protocol
which permits the OPO access to death
record information that will allow the
OPO to assess the hospital’s donor
potential, assure that all deaths or
imminent deaths are being referred to
the OPO in a timely manner, and
identify areas where both OPO and
hospital staff performance might be
improved.

General Comments

Comment: One commenter cited
‘“‘concerns in the medical community”
about the broad language of the
proposed rule and the possibility that
unintended and unanticipated actions
could be taken. The commenter

suggested that we hold meetings with
interested parties to assess their
understanding of the language and
request suggestions for clarifying the
proposed rule.

Response: We carefully considered all
comments we received from hospital
and medical associations; tissue and eye
banks and their professional
organizations; transplant and donor
organizations; OPOs; and other
organizations and individuals. In
addition, we have tried to be quite
specific in this preamble in our
discussions of the meaning of the
regulation text and in our suggestions
for implementation.

Comment: Some hospital associations
expressed concern that OPOs would
establish policies that are unworkable
because the proposed rule provides no
guidance to OPOs about the policies
they should establish. The hospital
associations gave as an example, the
proposed requirement that the hospital
assure that the family of each potential
donor knows of its option to donate or
decline to donate organs or tissues.
They suggested that if an OPO defined
potential organ donor as any patient
who dies, the hospital would be
required to inform the families of all
deceased patients of their donation
options even if it knew the patients
were not medically suitable to be
donors.

Response: We believe the final rule’s
emphasis on cooperation and
collaboration between hospitals and
OPOs will ensure protocols are
developed and implemented that will
function efficiently for both hospitals
and OPOs. In addition, since OPOs must
meet regulatory performance standards,
it certainly is in their best interests to
establish policies that are workable.

Comment: One commenter stated that
the key to success of protocols for
defining and referring donors will be
ensuring that the burden on hospitals to
carry out the protocols is not unduly
heavy. The commenter suggested there
should be some latitude in local
protocols but that all protocols should
strive to meet three criteria: (1) Ensuring
that no medically suitable potential
organ donor is missed; (2) minimizing
the number of non-eligible cases that are
referred; and (3) ensuring referral well
before discontinuation of ventilation
and cardiac arrest. Others echoed the
third criterion in asking us to clarify
that, whenever possible, referrals should
be made when death is imminent to
ensure that brain-dead or near brain-
dead patients are maintained until a
referral is made and are not referred to
the OPO after mechanical support has
been discontinued.



33866

Federal Register/Vol. 63, No. 119/Monday, June 22, 1998/Rules and Regulations

Response: We agree with the
commenters’ first and third criteria and
believe the final rule will achieve these
goals. OPOs are the entities familiar
with the parameters for transplantable
organs used by transplant hospitals and
surgeons. Routine referral coupled with
the OPO’s determination of medical
suitability increases the likelihood that
no medically suitable potential donors
are missed.

The requirement for timely referral at
death or when death is imminent means
that hospitals must make referrals both
before a potential donor is removed
from ventilator and while the potential
donor’s organs are still viable. Timely
referral also means that the hospital
must notify the OPO about potential
donors early enough in the process to
allow sufficient time for the family of
the potential donor to make an informed
decision about donation. We added
these requirements to the final rule to
minimize the possibility that organs will
be lost to medical complications. One
recent study noted that without
aggressive support, cardiac arrest occurs
in 20 percent of potential donors within
6 hours after the declaration of brain
death and in 50 percent of donors
within 24 hours. The authors conclude
that delays in referrals may reduce the
availability of organs since
hemodynamic instability and cardiac
arrest can develop relatively soon after
brain death and emphasize that early
identification and intervention are
crucial for the successful recovery of
organs. [Hauptman PJ, O’Connor KJ.
“Medical Progress: Procurement and
Allocation of Solid Organs for
Transplantation,” New England Journal
of Medicine; 336:422—-431]

With respect to the commenters’
second suggested criterion, we would
prefer also to minimize the referrals of
potential donors later determined not to
be medically suitable. We believe such
an approach is implicit in our current
regulation which permits hospitals to
develop protocols for potential donors
and refer only those cases to OPOs.
However, as discussed previously, this
approach has resulted in a significant
percentage of potential donors not being
identified.

Comment: Some commenters
suggested we include provisions and
funding for public education, which
could be a cooperative effort by the
OPOs and hospitals. One commenter
questioned the need for any of the
provisions in the proposed rule and
implied the best way to increase the
donation rate is to educate the public.

Response: We agree with the
commenters that public education about
organ donation is important and a

variety of efforts have been and will be
needed to enhance public awareness of
the benefits of organ donation. The
Department of Health and Human
Services launched the National Organ
and Tissue Donation Initiative with
dozens of partners in December 1997.
One of the three goals of the initiative
is to build public awareness about the
essential role of families in consenting
to donation. The initiative features the
Coalition on Donation’s message,
“Organ and Tissue Donation: Share your
life. Share your decision” to underscore
the need for family discussion about
donation. The Department also has a
new site on the Internet at http://
www.organdonor.gov to provide up-to-
date information to the public about
organ and tissue donation and
transplantation.

However, we do not believe we
should rely exclusively on that as a
strategy to increase donation. If
hospitals do not identify potential
donors, if families of potential donors
are not asked to donate, or if those
families are asked in a way that is
unlikely to lead to their consent for
donation, then public support for organ
donation is immaterial.

Comment: Several commenters
suggested we expand the definition of
organ to include small bowel or
intestine.

Response: We will not expand the
definition of organ at this time. Before
moving forward, we will need to assess
fully the policy considerations of
expanding the definition of organ to
include small bowel or intestine.
However, we will retain these
comments with a view toward
consideration of expanding the
definition of organ in a future
regulation.

Comment: A rural hospital suggested
we take into account rural frontier areas
when finalizing the regulation. They
pointed out that their closest tertiary
facility is 300 miles away. Another
commenter recommended an exemption
from the regulation for hospitals
without potential donors, such as those
facilities that lack ventilator support
capabilities, do not have ICUs and do
not provide trauma, neurology or
neurosurgery services.

Response: We do not intend to
establish exemptions for particular
types of hospitals at this time. We do
not believe routine referral will be
burdensome to these small hospitals,
and we believe that the information
provided to the OPOs through the
referral calls made by these hospitals
may prove to be useful for organ, tissue,
or eye donation.

Comment: A commenter pointed out
that studies have shown that transplant
hospitals as a group are no more
effective in organ donation than non-
transplant hospitals. The commenter
recommended an extra level of donation
accountability for transplant hospitals.

Response: We believe the
requirements contained in the final rule
will maximize the number of
transplantable organs yielded by every
hospital, making it unnecessary to have
a different level of accountability for
transplant hospitals. We agree that
transplant hospitals should be
especially active in identifying potential
donors. However, we intend to hold all
hospitals to the same level of
accountability, that is, to use their best
efforts to respond to the critical organ
shortage.

Comment: Three commenters
described proposed regulations or
existing laws in their States that require
hospitals to develop their own protocols
for organ donation. The commenters
expressed concern that the proposed
rule is in conflict with those State laws
because it would remove a hospital’s
authority under State law to determine
a potential donor’s medical suitability.

Response: We do not believe the final
rule is in conflict with the spirit of the
State legislation described by the
commenters, which appears to have
been written for the purpose of
increasing organ donation. We note that
in the 1980s, 44 States and the District
of Columbia passed legislation designed
to increase organ donation by requiring
hospitals to develop protocols for
identifying potential organ donors and
informing families of their option to
donate, and it is clear from the research
on potential donors that have not been
identified by hospitals that the laws
have been inadequate. In response,
States have begun to pass routine
referral laws. We would also point out
that the Federal regulation would
supersede both State law and State
regulations to the extent that it presents
otherwise irreconcilable conflicts with
State policies.

Comment: One commenter had
several questions related to how various
issues should be handled in cases where
two or more OPOs are operating in the
same area, such as whether hospitals
would be responsible for two or more
sets of criteria from these OPOs.

Response: The regulations at 42 CFR
Part 486, Conditions for Coverage for
Organ Procurement Organizations,
specifically § 486.316, states that HCFA
designates only one OPO per service
area. A hospital must enter into an
agreement only with the OPO
designated to serve the area in which
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the hospital is located unless HCFA has
granted the hospital a waiver. Thus, a
hospital would never be permitted nor
required to have an agreement with
more than one OPO at a time.

Hospitals’ Provision of Transplant Data
and Hospital Accountability

Comment: Several commenters urged
us not to add outcome standards to the
regulation because they would be too
prescriptive. One commenter suggested
individual hospitals should decide
whether they need to monitor their
outcomes.

Response: This regulation does not
include numerical organ donation goals
for hospitals.

Comment: An OPO pointed out that a
hospital cannot (except with HHS
approval) choose its OPO and is at the
mercy of how well the OPO performs.
The commenter suggested that to ensure
hospitals’ cooperation and to ensure
they are not evaluated on the basis of
their OPOs’ performance, a provision be
added to the final rule that states a
hospital has met its obligations under
section 1138 of the Act if it has entered
into an agreement with an OPO
designated by HCFA, the OPO certifies
that the hospital has complied with the
agreement and protocols, and the
hospital has authorized the OPO to
determine medical suitability and to
make requests for donation.

Response: We see no need to include
this specific language in the regulation.
However, we would agree that if a
hospital has met the requirements in the
regulation, then it is likely the hospital
has met its obligations under section
1138 of the Act, regardless of whether
the OPQO’s performance has been
satisfactory or unsatisfactory. Meeting
the requirements of the regulation
include, but are not limited to, referring
all deaths to the OPO and ensuring that
the family of every potential donor
determined by the OPO to be medically
suitable for donation has been advised
of its donation options by an OPO
representative or a designated requestor.

Comment: One commenter suggested
oversight of the hospitals’ actual
participation in the process, which
could be assured through death record
reviews, audit results, or other record
keeping to demonstrate the hospitals’
level of compliance. The commenter
added that this should be enforced by
Medicare surveyors, and a second
commenter urged us to discuss our
plans for educating surveyors to ensure
that hospitals will work assiduously to
meet organ donor identification, referral
and other related requirements. Another
commenter suggested that hospitals be
required to maintain records of a quality

improvement process that supports its
protocols. One commenter stated that
they would support the inclusion of an
assessment of organ donation
procedures as part of a hospital’s overall
quality assessment and performance
improvement process. The commenter
added that such a provision would
establish a hospital’s accountability for
actions it can control. Some commenters
recommended including performance
standards for hospitals to measure the
variance between the number of
potential donors, referrals, and actual
donations. The commenters added that
OPOs should participate in developing
performance indicators based on
documented best practices.

Response: Surveyors and HCFA
regional offices will oversee compliance
with the requirements of this regulation.
However, surveyor procedures are
beyond the scope of this regulation. The
proposed rule for the hospital
conditions of participation does not
propose a specific set of quality
indicators or objective performance
measures be used. Instead, each hospital
would be allowed flexibility to identify
its own measures of performance for the
activities it identifies as priorities in its
quality assessment and performance
improvement strategy. We recommend
that every hospital make organ donation
one of its priorities for quality
assessment and performance
improvement. Death record reviews are
a powerful tool hospitals can use in
their quality assessment and
performance improvement strategies. In
addition, we strongly recommend that
OPOs perform death record reviews and
advise hospitals of any failure to
identify or refer potential donors or to
advise families of potential donors of
their donation options.

Comment: Many commenters
suggested that the proposed rule must
be strengthened to hold hospitals
accountable if they do not cooperate
with OPOs. Several commenters stated
that the language of the proposed rule
falls short of requiring hospital staff to
cooperate with the OPO. One
commenter suggested that we strengthen
the language related to termination of
participation in Medicare and Medicaid
if a hospital does not cooperate. Another
commenter added, ‘““We do not see how
these proposed regulations will make a
hospital with a “lukewarm’ interest in
donation become more actively
involved in the process.”

Response: We believe the language of
the final rule is unequivocal in requiring
a hospital to refer all deaths to the OPO
or a third party designated by the OPO,
collaborate with the OPO in assuring
that families of potential donors are

advised of their donation options, and
cooperate with the OPO and tissue and
eye banks in reviewing death records
and educating hospital staff in donation
issues. This regulation is part of the
conditions for hospital participation in
the Medicare and Medicaid programs.
Therefore, a hospital will jeopardize its
Medicare and Medicaid certification
should it fail to meet the requirements
listed in the regulation.

Hospital Transplant Data

Comment: We received many
comments about the requirement in the
proposed rule for transplant hospitals to
provide transplant-related data. Several
commenters pointed out that the text of
the proposed rule specifies that the data
must be provided to the Organ
Procurement and Transplantation
Network, the Scientific Registry, the
OPOs, and the Department of Health
and Human Services, whereas the
preamble language specifies that the
data must be provided to the Organ
Procurement and Transplantation
Network, the Scientific Registry, the
OPOs, or the Department of Health and
Human Services. Commenters added
that requiring hospitals to report data to
all entities would be duplicative,
burdensome, and would increase
administrative costs.

Response: The information provided
in the preamble was correct. The text of
the final rule has been changed to state
that the data must be provided as
requested to the OPTN, the Scientific
Registry, or the OPOs. The hospital
must also provide data directly to the
Department when requested by the
Secretary. However, our intent is not to
require hospitals routinely to report
identical data to more than one entity,
but rather to authorize direct requests by
each of these entities.

Comment: Several commenters asked
whether the intent of this provision is
to require hospitals to provide tissue
transplant data as well as organ
transplant data. They pointed out that
approximately 500,000 tissue
transplants are performed annually in
the U.S., and providing tissue transplant
data would be a significant burden for
hospitals.

Response: This requirement applies
only to organ transplant data. The text
of the regulation has been changed to
clarify that hospitals must provide
organ-transplant-related data.

Comment: Many commenters pointed
out that the proposed rule was too vague
regarding the type of data hospitals
would be required to provide and how
often they would be required to provide
it. Commenters asked for reassurance
that data requests will be reasonable.
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One commenter suggested that we
specify what data will be requested and
allow time for meaningful comment.
The commenter added, ‘““‘In the absence
of this specificity, the claim on page
66754 of the Federal Register that these
requirements are usual and customary
in the conduct of hospital business are
without foundation.” Another
commenter asked that we specify the
branch of the Department that will
receive the data.

Response: At this time, we have not
determined the type of organ transplant
data that may be requested by the
Department. We included this provision
to give the Department the flexibility to
request data from transplant hospitals in
the event that needed data cannot be
obtained expeditiously from the OPOs,
the OPTN, or the Scientific Registry.
Data may be needed by HCFA, the
Health Resources and Services
Administration (HRSA), or the Office of
the Secretary, but, under this regulation,
data could be requested by any agency
within the Department. Note that a
similar provision regarding the
mandatory reporting of data by
transplant hospitals also is contained in
a related regulation. [See final rule with
comment period, Organ Procurement
and Transplantation Network [98—
HRSA-01, 63 FR 16295] published
April 2, 1998, effective October 1, 1998.]
In accordance with 42 CFR
121.11(a)(2)(record maintenance
requirements for OPOs and transplant
programs) and 121.11(b)(2) (reporting
requirements for OPOs and transplant
hospitals) these programs are required
to maintain and report to the OPTN, the
Scientific Registry, and the Secretary
data concerning, among other things,
each potential donor identified.
Therefore, the requirement in this
(HCFA) rule, when considered with the
requirements in the OPTN rule, will
enable the Department to obtain
information routinely from all
transplant hospitals and OPOs in
support of donation programs under this
authority.

Comment: Several commenters
expressed concern about the
confidentiality of the data and pointed
out the extremely sensitive nature of
transplant patient data. One commenter
stressed that because the patient
population is relatively small, it is
difficult to protect patient
confidentiality, even when patient
identifiers are removed from the data.

Response: HCFA'’s primary intent is to
use requested data internally to assess
whether a transplant hospital is
qualified to participate (or continue to
participate) in the Medicare program
and monitor organ donation. We agree

that the confidentiality of donor and
transplant recipient records must be
protected and are confident that Federal
and State laws provide adequate
safeguards. No additional specific
provisions to protect confidentiality are
required in this regulation.

Comment: One commenter suggested
that the public have access to all data
provided by the transplant hospitals.
However, several commenters warned
that release of data without proper
analysis and verification can result in
dissemination of inaccurate or
misleading information. One commenter
noted that release of such data may
harm individuals or have a negative
impact on organ donation.

Response: Section 121.11(b)(1)(v) of
the recent OPTN regulation [98—HRSA-
01, 63 FR 16295] requires the OPTN and
the Scientific Registry to provide data
which is to be used for bona fide
research or analysis purposes, to the
extent that resources permit, or as
directed by the Secretary. Section
121.11(b)(1)(vi) requires the OPTN and
the Scientific Registry to provide data to
the public. Section 121.11(b)(2) requires
that hospitals and OPOs provide data
directly to the Department upon request
and that they may not impose
restrictions on subsequent redisclosure.
The Secretary has requested comments
on whether the provisions *‘sufficiently
achieve the several important purposes
served by providing information to the
OPTN, the Department, and the public,
while protecting patient privacy.”

Another related provision §121.11,
“Public access to data” provides that the
Secretary may release to the public
information that will serve the public
interest. This information would
include data on comparative costs and
outcomes at different transplant
programs, information on waiting list
time, and information on the frequency
with which transplant hospitals refuse
offers of organs for their listed patients.
The preamble to the OPTN regulation
notes that release of this data is
consistent with section 375 of the Public
Health Service Act, 42 U.S.C. 274c,
which directs the Department to provide
information to patients, their families,
and their physicians about
transplantation resources and about the
comparative costs and patient outcomes
at each transplant hospital affiliated
with the OPTN.

IV. Provisions of the Final Rule

We are adding §482.45 in regulations
to add the new requirements concerning
organ procurement organizations and
transplant hospitals. The final rule
strengthens the role of OPOs in the
donation process, encourages the use of

best practices, and provides a
framework for better collaboration
among organizations involved in organ,
tissue, and eye donation with the goal
of making transplants more readily
available to the many patients who need
them. We are confident these revisions
to the current hospital conditions of
participation will narrow the gap
between the number of deaths of
patients on the waiting list and the
number of organs available for
transplant.

The final rule will enable hospitals
and OPOs to take advantage of the most
recent research in organ donation by
using protocols that have proved
successful for referring potential donors,
obtaining family consent for donation,
educating OPO and hospital staff, and
reviewing death records. We have
written the provisions of this final rule
to enable hospitals and OPOs to take
advantage of these best practices in
order to increase organ donation rates
nationwide.

In view of the research that has been
done in the field of organ donation, the
demonstrated increase in organ
donation rates in States that have passed
routine referral laws, and the comments
we have received, we believe that
routine referral of all deaths is the most
effective way to increase organ donation
rates substantially.

However, the final rule does not
mandate how best practices are to be
applied at the local level. It is designed
to maximize organ donation while
allowing local communities a certain
amount of flexibility in applying the
rule to their local situation. The rule
takes this approach in order to
encourage innovation at the local level
and to assure that successful alternative
approaches are not disrupted. For
example, although the final rule
specifies that the individual requesting
donation from the family of a potential
donor must be trained in the family
consent process, it allows the hospital to
decide whether that individual will be
an OPO representative, a tissue bank or
eye bank representative, or a hospital
employee and encourages OPOs and
hospitals to collaborate in defining how
the process will occur [§ 482.45(a)(3)].

There are a number of sources of
information and guidance about the
most recent research in organ donation
for OPOs and hospitals that want to
ensure their protocols reflect best
practices. One of these is The
Partnership for Organ Donation, Inc.,
Two Oliver St., Boston, MA 02109-
4901. The Partnership is an
independent, nonprofit organization
that sponsors research in organ donation
and has worked with hospitals and
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OPOs across the United States to
improve organ donation.

The current regulations require the
governing board of a hospital to have a
written protocol to identify potential
organ donors and carry out the other
requirements of section 1138 of the Act.
We have revised how these
requirements are articulated, in keeping
with the way in which we are generally
transforming these conditions of
participation for hospitals. The final
rule requires that the hospital actually
carry out specified responsibilities. For
example, the hospital must contact the
OPO or its designee about every death
or imminent death that occurs in the
hospital. This requirement will relieve
the hospital of the responsibility for
keeping current with changing potential
donor criteria and determining the
medical suitability of potential organ
donors (unless the hospital has an
alternative arrangement with its tissue
and eye banks in which the hospital
determines the medical suitability of
tissue and eye donors) and will ensure
that no potential donors are missed.

The Commonwealth of Pennsylvania
passed legislation effective in March
1995, requiring that hospitals report all
deaths to the OPO. The OPO for
southeastern Pennsylvania, Delaware
and southern New Jersey (Delaware
Valley Transplant Program) has seen a
40 percent increase in organ donation
since enactment of the law. In contrast,
since 1990, the organ donation rate
nationwide has increased an average of
less than 3 percent per year and, as
noted above, remained essentially
unchanged in 1997. Other OPOs that
have instituted routine referral within
some hospitals in their service areas
have seen similar, substantial increases
in those hospitals. One OPO reported
that two of their hospitals had their first
organ donors in 1997, yielding five
organs for transplantation. Another OPO
that uses routine referral has seen their
consent rate for organ donation among
African Americans rise from 32.7
percent in 1991 to 68.9 percent in 1997.

The final rule specifies that the
hospital must ensure, in collaboration
with the OPO, that the family of each
medically suitable potential donor
identified by the OPO is advised of the
right to donate or decline to donate.
This provision is based on research that
indicates that consent to organ donation
is highest when the formal request is
made by OPO staff or by OPO and
hospital staff together rather than by
hospital staff alone. While we require
collaboration, we also recognize that
hospital staff may wish to perform this
function and may do so when properly
trained. Under this final rule, the

hospital may choose to have OPO staff
contact potential donor families, have
hospital and OPO staff jointly perform
this function, or rely exclusively on
hospital staff. If hospital staff, rather
than organ procurement coordinators,
initiate the request for donation to the
family, it is important that they be
trained in best practices for advising the
family of their options and initiating the
request for donation. Therefore, the rule
requires that hospital staff who initiate
the request for donation must be
designated requestors. A designated
requestor is defined in the regulation as
an individual who has completed a
course offered or approved by the OPO
and designed in conjunction with the
tissue and eye bank community in the
methodology of approaching potential
donor families and requesting organ or
tissue donation. The Pennsylvania
routine referral legislation also requires
that hospital employees complete a
course in how to approach families and
explain their donation options.

One recent study demonstrated a 47
percent increase in consent rates when
best practices are used. [Gortmaker SL,
Beasley CL, Sheey E, et al, unpublished
data] Another recent study
demonstrated that training of hospital
staff about protocols for organ donation
is significantly associated with superior
rates of organ donation. However, the
study also demonstrated that current
levels of training about organ donation
are inadequate. [Evanisko MJ, Beasley,
CL, Brigham, LE ‘““Readiness of Critical
Care Physicians and Nurses to Handle
Requests for Organ Donation.”
American Journal of Critical Care (1998;
7:4-12]

The final rule requires a hospital to
ensure that it works cooperatively with
the OPO, a tissue bank, and an eye bank
in educating staff on donation issues,
reviewing death records to improve
identification of potential donors, and
maintaining potential donors during
necessary testing and placement of
donated organs and tissues
[8§ 482.45(a)(5)]. Review of death records
is the key method an OPO uses to
determine a hospital’s donor potential.
It allows the hospital to develop
strategies for improving donation and
allocating resources to educate hospital
staff. Review of death records also
enables hospitals to recognize missed
opportunities for organ donation and to
identify hospital, OPO, and recovery
staff who may need additional
education.

The final rule mandates that a
hospital have an agreement with at least
one tissue bank and at least one eye
bank to cooperate in the retrieval,
processing, preservation, storage, and

distribution of tissues and eyes
[§ 482.45(a)(2)]. This agreement can be
used to spell out whether the OPO will
determine medical suitability for tissue
and eye donation and handle the
referral process for tissue and eye
donors or whether an alternative referral
process will be used. If the OPO
determines medical suitability and
refers tissue and eye donors, it must do
so using the definition of potential
tissue and eye donor and a notification
protocol developed in consultation with
the tissue bank and eye bank designated
by the hospital. An alternative
arrangement might, for example, specify
that the hospital will refer potential
tissue and eye donors directly to the
tissue bank and eye bank. We added
these requirements in the final rule to
ensure that tissue and eye banks have
potential tissue and eye donors referred
to them appropriately and
expeditiously. It is important to note
when discussing agreements between
hospitals, tissue banks and eye banks,
that some OPOs are also tissue and/or
eye banks. This regulation does not
preclude a hospital from having a single
agreement with such an OPO which
encompasses the services the OPO will
provide in regard to organs, tissues, and
eyes, in lieu of separate agreements with
an OPO, a tissue bank, and an eye bank.
The final rule stresses cooperation
and collaboration between all parties. It
is our expectation that in communities
where hospitals, OPOs, and tissue and
eye banks have not yet developed
cooperative relationships, these
requirements will encourage all parties
to work together with the best interests
of their communities in mind to
establish protocols that will increase
organ, tissue, and eye donation rates.
The final rule requires transplant
centers to provide requested organ-
transplant-related data to the OPTN, the
Scientific Registry, the OPO, or the
Department, as requested by the
Secretary [§482.45(b)(3)]. Currently,
transplant centers report data to the
OPTN, the OPO, and the Scientific
Registry regarding the disposition of
organs made available for transplant.
These data include information
regarding why a center declines the
offer of a donated organ, information
regarding patients waiting for
transplants, information on those who
have received a transplant, follow-up
data on patients who have received a
transplant, and information on those
offered an organ for transplant but
declining to use the organ at the time.
At the time the proposed rule was
published, submission of these data by
transplant centers to the OPTN was
voluntary.
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However, a final rule with comment
period, Organ Procurement and
Transplantation Network [98—-HRSA-01,
63 F.R. 16295, published April 2, 1998,
effective October 1, 1998] has made
reporting by transplant centers
mandatory. In accordance with 42 CFR
121.11(a)(2) (record maintenance
requirements for OPOs and transplant
programs) and 121.11(b)(2) (reporting
requirements for OPOs and transplant
hospitals) these programs are required
to maintain and report data to the
OPTN, the Scientific Registry, and the
Secretary. Therefore, the requirement in
this HCFA final rule, when considered
with the requirements in the OPTN rule,
will ensure that data will be available to
implement section 1138 of the Act to
operate the OPTN and to obtain
information from the Scientific Registry,
and to provide information to the
Secretary, patients, their families,
physicians, and the public.

V. Regulatory Impact Statement

We have examined the impact of this
rule as required by Executive Order
12866 and the Regulatory Flexibility Act
(Public Law 96-354). Executive Order
12866 directs agencies to assess all costs
and benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits,
including potential economic,
environmental, public health and safety
effects, distributive impacts, and equity.

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 through 612) requires
agencies to analyze options for
regulatory relief for small entities.
Consistent with the RFA, we prepare a
regulatory flexibility analysis unless we
certify that a rule will not have a
significant economic impact on a
substantial number of small entities. For
purposes of the RFA, we treat most
hospitals and most other providers,
physicians, health care suppliers,
carriers, and intermediaries as small
entities, either by nonprofit status or by
having revenues of $5 million or less
annually. Individuals and States are not
included in the definition of a small
entity.

Also, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. That analysis must conform to
the provisions of section 603 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of
a Metropolitan Statistical Area and has
fewer than 50 beds.

The Unfunded Mandate Reform Act of
1995 requires (in section 202) that
agencies prepare an assessment of
anticipated costs and benefits for any
rule that may result in an annual
mandated expenditure by State, local,
and tribal governments, in the aggregate,
or by both the private sector, of $100
million. The notice has no mandated
consequential effect on State, local,
tribal governments, or the private sector
and will not create an unfunded
mandate.

We have determined that this
regulation is economically significant
under E.O. 12866 and a major rule for
purposes of Congressional review of
agency rulemaking.

We do not anticipate that the
provisions in this final rule will have a
substantial economic impact on most
hospitals, including small rural
hospitals. However, we believe it is
desirable to inform the public of our
projections of the likely effects of the
final rule on hospitals, small rural
hospitals, OPOs, tissue banks, and eye
banks.

There are several provisions in this
regulation that will impact hospitals to
a greater or lesser degree. Specifically,
hospitals will be required to have
written protocols; have agreements with
an OPO, a tissue bank, and an eye bank;
refer all deaths that occur in the hospital
to the OPO; ensure that hospital
employees who initiate a request for
donation to the family of a potential
donor have been trained as “‘designated
requestors”’; and work cooperatively
with the OPO, tissue bank, and eye bank
in educating hospital staff, reviewing
death records, and maintaining
potential donors. It is important to note
that because of the inherent flexibility of
this regulation, the extent of the
economic impact of most of these
requirements is dependent upon
decisions which will be made either by
the hospital or by the hospital in
conjunction with the OPO and/or the
tissue and eye banks. Thus, the impact
on individual hospitals will vary and is
subject in large part to their decision
making. The impact will also vary
according to each hospital’s current
organ donation protocols and level of
compliance with existing law and
regulation. For example, eight States
already have routine referral legislation,
and in several other States, OPOs and
hospitals have routine referral
agreements.

The first requirement in the regulation
is that hospitals have and implement
written protocols that reflect the various
provisions of the regulation. Currently,
under section 1138 of the Act and the
existing regulation, hospitals must have

written protocols for organ donation.
Most hospitals will need to rewrite their
existing protocols to conform with this
regulation; however, this is clearly not
a requirement that imposes a significant
economic burden.

In addition, a hospital must have an
agreement with its designated OPO and
with at least one tissue bank and at least
one eye bank. Although the current
regulation does not specifically require
an agreement with an OPO, hospitals
are required under section 1138 of the
Act and the existing regulation to refer
all potential donors to an OPO. Also, the
OPO regulation at 42 CFR 486.306
requires, as a qualification for
designation as an OPO, that the OPO
have a “‘working relationship’ with at
least 75 percent of the hospitals in its
service area that participate in the
Medicare and Medicaid programs and
that have an operating room and the
equipment and personnel for retrieving
organs. Therefore, presumably most
hospitals already have some type of
agreement with their designated OPO.
Although hospitals may need to modify
those existing agreements, the need to
make modifications would not impose a
significant economic burden. The
current regulation does not require
hospitals to have agreements with tissue
and eye banks. However, we must
assume most hospitals have agreements
with tissue and eye banks, since
hospitals are the source for virtually all
tissues and eyes.

The provision of the regulation that
will have the most impact on hospitals
is the requirement to notify the OPO
about every death that occurs in the
hospital. Approximately 400 deaths per
year occur in the average hospital in the
U.S. If the average notification
telephone call to the OPO takes five
minutes, the hospital will need
approximately four person days per year
to make the calls. We believe this is a
generous estimate. One OPO has
reported that the referral calls hospitals
make to the vendor that handles their
referral calls average one minute, 20
seconds. An OPO in a State with routine
referral estimates the calls they receive
from hospitals, on average, last no more
than three to five minutes. (A call about
a ventilator dependent patient might
last an hour, but, of course, these calls
are infrequent.)

Most likely, additional time would be
needed by the hospital staff person to
annotate the patient record or fill out a
form regarding the disposition of the
call. This paperwork should take no
more than five minutes. Therefore,
paperwork associated with the call
might add approximately four person
days per year.
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In summary, the impact of referring
all deaths to the OPO should be limited
to approximately eight person days per
year. Thus, the economic impact for a
hospital of referring all deaths will be
small. Although small rural hospitals
have fewer staff than the average
hospital, there are also fewer deaths to
report. Therefore, the impact on small
rural hospitals of notifying OPOs of all
deaths would be commensurately small.

Under the regulation, a hospital may
agree to have the OPO determine
medical suitability for tissue and eye
donation or may have alternative
arrangements with a tissue bank and an
eye bank. These alternative
arrangements could include the
hospital’s direct notification of the
tissue and eye bank of potential tissue
and eye donors or direct notification of
all deaths. If a hospital chose to contact
both a tissue bank and an eye bank
directly on all deaths, it would need a
total of 16 person days per year (i.e., five
minutes per call (four person days) and
five minutes for paperwork (four person
days) in order to call both the tissue and
eye bank directly). Again, the impact is
small, and the regulation permits the
hospital to decide how this process will
take place. Note that many communities
already have a one-phone-call system in
place, and this regulation does not
preclude, and in fact encourages, these
local systems. Also, some OPOs are also
tissue banks and/or eye banks. A
hospital that chose to use the OPQ’s
tissue and eye bank services in these
localities would need to make only one
telephone call on every death.

This regulation requires that the
individual who initiates a request for
donation to the family of a potential
donor must be an OPO representative or
a “‘designated requestor.” A designated
requestor is an individual who has
taken a course offered or approved by
the OPO in the methodology for
approaching families of potential donors
and requesting donation. It is difficult to
estimate how much hospital staff time
will be needed for designated requestor
training, as it is dependent both upon
the length of the course and the number
of employees the hospital wishes to
have trained. An OPO in a State with
similar legislation has a one-day
training course for its designated
requestors. The Partnership for Organ
Donation, an independent, nonprofit
organization that sponsors research in
organ donation and work with hospitals
and OPOs to improve organ donation,
offers intensive two-day training for
hospital donation teams. Even if the
OPO requires a two-day training course
and the hospital wants to have a
sufficient number of designated

requestors to ensure that all shifts are
covered, this provision of the regulation
would not have a significant economic
impact on hospitals. In addition, the
hospital may choose to have donation
requests initiated by the OPO staff
rather than hospital staff, in which case
there is no economic impact.

The regulation requires a hospital to
work cooperatively with the OPO, a
tissue bank, and an eye bank in
educating hospital staff. We do not
believe education of hospital staff will
demand a significant amount of staff
time. For example, the Pacific
Northwest Transplant Bank recently
worked with the Oregon Health
Sciences University to educate all 400
nurses and all staff physicians,
chaplains, social workers, and medical
interpreters. The OPO transplant
coordinator gave a 15-minute
presentation highlighting staff
responsibilities and changes in the
hospital protocol, with an emphasis on
a more sensitive family approach.
Presentations were given at times
convenient for the staff, such as at
regular staff meetings and before and
after shift reports. Clearly, such brief
educational presentations, even if given
once a year or more often, would not
have a significant impact on hospitals.
Also, most OPOs currently have
educational programs for their hospitals.
For example, one OPO has one full-time
and eight part-time staff devoted to
hospital staff training for the hospitals
in their service area.

The regulation requires a hospital to
work cooperatively with the OPO, a
tissue bank, and an eye bank in
reviewing death records. Most OPOs
currently conduct extensive hospital
death record reviews. The hospital’s
assistance is required only to provide
lists of hospital deaths and facilitate
access to records.

Finally, the regulation requires a
hospital to work cooperatively with the
OPO, a tissue bank, and an eye bank in
maintaining potential donors while
necessary testing and placement of
potential donated organs and tissues
take place. If this regulation is
successful in increasing organ donation,
hospitals will have more brain dead
potential donors to maintain until
family consent is obtained and the
donors’ organs are removed. As
referenced earlier, The OPO for
southeastern Pennsylvania, Delaware
and southern New Jersey (Delaware
Valley Transplant Program) has seen a
40 percent increase in organ donation
since enactment of routine referral
legislation in Pennsylvania in 1995. In
contrast, since 1990, the organ donation
rate nationwide has increased an

average of less than 3 percent per year.
Of course, we must take into account
the fact that eight States have some type
of routine referral legislation, although
most of it is quite recent. Therefore, if
we assume that this regulation will
result in a more modest increase of 20
percent (10 percent or 548 additional
donors per year) in the two years
following the effective date, there will
be approximately 1,096 additional
donors in that two-year period (based on
the 5,475 organ donors in 1997). (Note
that the goal of the Organ and Tissue
Donation Initiative is an increase in the
organ donation rate of 20 percent in two
years.) However, since there are
approximately 5,200 short stay hospitals
in the U.S., the additional number of
donors per hospital would be quite
small.

It is possible that because of the final
rule, some small rural hospitals may
have their first organ donors. Therefore,
we considered the impact on a rural
hospital of maintaining a brain dead
potential donor on a ventilator until the
organs can be placed. Small rural
hospitals with full ventilator capability
should have no trouble maintaining a
potential donor until the organs are
placed. However, some small rural
hospitals have ventilator capability only
so that a patient can be maintained until
he or she is transferred to a larger
facility for treatment. These hospitals
would have the equipment and staffing
to maintain a potential donor until
transfer to another facility occurs. Many
small rural hospitals do not have
ventilator capability and would be
unable to maintain a potential donor
however, small rural hospitals without
ventilator capability will still be
obligated to notify the OPO, or a third
party designated by the OPO, of all
individuals whose death is imminent or
who have died in the hospital. We do
not believe there will be a significant
impact on small rural hospitals no
matter what their situation—full
ventilator capability, ventilator
capability only for patients who are to
be transferred to a larger facility, or no
ventilator capability.

It is important to estimate the costs to
OPOs of screening the significant
number of additional calls they will
receive. There are 63 OPOs that will
receive the referral calls generated by
the approximately 2,080,000 hospital
deaths per year. This means that the
average OPO will receive 33,016 referral
calls per year (90 referral calls per day).
An OPO may choose to hire a third
party vendor to triage the phone calls or
may hire staff to handle the calls in-
house. Currently, some OPOs use a
combination of systems, with OPO staff
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handling calls received during business
hours and a vendor handling calls
received during non-business hours.
One OPO that uses a vendor pays $1,200
per month for the first 300 calls and
$3.20 per call for each additional call.
The vendor’s staff enters all necessary
information into a database that can be
accessed by the OPO and also contacts
the tissue and eye banks on every call.
One vendor that triages calls for a
number of OPOs charges $5 to $10 per
call, depending upon the type of
services desired.

An OPO that chooses to have calls
handled by OPO staff will have costs for
staff training, additional telephone lines
and computers, and computer software
upgrades. One OPO in a State with
routine referral legislation, has 70
percent of the 32,000 calls it receives
every year handled by a vendor and the
remainder handled by OPO staff. An
OPO representative estimated their
start-up costs to be approximately
$40,000. The OPO pays the vendor
$180,000 per year and spends $220,000
per year on salary and benefits for the
additional staff that is needed for
routine referral. The OPO has also seen
their telephone charges increase by
about 50 percent. However, in spite of
these costs, the OPO has maintained its
organ acquisition costs below the
national average. A representative from
an OPO in a State that recently passed
routine referral legislation called its
start-up costs “‘significant.” However, in
the seven-month period since the
legislation went into effect, the OPO’s
organ donors have increased by 70
percent (when compared to the nine-
month period prior to the legislation),
while its organ acquisition cost has
risen just 3 percent.

It is clear that set-up costs for OPOs
to handle the increased calls resulting
from routine referral are significant.
They include costs for improving
communications and computer systems
and hiring and training staff. Likewise,
ongoing costs for OPOs of handling the
increased calls are significant. The OPO
that pays its vendor $1,200 per month
for the first 300 calls and $3.20 per call
for each additional call would spend
approximately $105,280 to screen
32,000 calls per year. An OPO that uses
a vendor that charges $10 per call would
spend $320,000 per year to screen
32,000 calls. An OPO that uses both a
vendor and OPO staff might spend more
than $400,000 per year to screen 32,000
calls. However, the critical issue is
whether the acquisition cost per organ
will increase significantly. The
acquisition cost per organ is a function
not only of the cost per call, but the
number of calls required for each organ,

given the system set up by the OPO.
Based on the experience of some OPOs
in States with routine referral, these
costs are likely to remain the same or
increase only slightly.

We received many comments about
the proposed rule which expressed
concern that the regulation would have
a negative impact on tissue and eye
banks. A few commenters even
predicted that some eye banks would be
forced out of business. However, the
final rule contains safeguards to ensure
that OPOs consult with tissue and eye
banks in establishing protocols for
identifying and referring tissue and eye
donors to the tissue banks and eye
banks chosen by the hospital. Therefore,
we do not believe there will be a
significant impact on a substantial
number of tissue and eye banks.

We expect that this regulation will
increase tissue and eye donations as
well as organ donations. A study of the
impact of the Pennsylvania routine
referral legislation on tissue and eye
donations was presented at the Fourth
International Society for Organ Sharing
Congress and Transplant Congress in
July 1997. [Nathan, HM, Abrams, J,
Sparkman BA, et al. ““Comprehensive
State Legislation Increases Organ and
Tissue Donations’] This study used data
from the Delaware Valley Transplant
Program, the OPO for southeastern
Pennsylvania, and found that although
the maximum donor age was lowered
from <66 to <60, tissue donations
increased 14 percent from 1994 through
1996. The study also showed that eye
donations increased 28 percent during
the same period, despite more
restrictive donor criteria. This virtually
eliminated the waiting list for suitable
corneas. North Carolina’s routine
referral legislation became effective in
October 1997. The Carolina Organ
Procurement Agency (one of three North
Carolina OPOs) has seen heart valve
donations increase by 109 percent and
other tissue donations increase 114
percent through May 1998.

As discussed earlier, we expect this
regulation will result in an additional
1,096 donors in the first two years after
it goes into effect. In 1997, there were
3.11 organs transplanted for every organ
donor (17,032 cadaveric transplants
from 5,475 organ donors). Therefore, an
additional 1,096 donors could result in
an additional 3,409 transplants, that is,
an additional 3,409 lives being
improved or saved in the first two years
of the regulation.

Transplants are performed both to
save lives and to improve the quality of
recipients’ lives. In the case of kidneys,
dialysis is an alternative to
transplantation for extended periods of

time. Therefore, for most patients,
kidney transplantation is not necessary
for survival, but it does significantly
improve the quality of the transplant
recipient’s life. Physical health while on
dialysis is significantly impaired, and
dialysis imposes major stresses and
substantial inconveniences in carrying
out normal activities. Of the 17,032
transplants from cadaveric donors
performed in 1997, slightly more than
half (50.4 percent), or 8,584, were
kidney transplants.

For all other organs, a transplant is, in
most cases, necessary for survival. In the
first two years, this regulation will
result in approximately 1,718 (50.4
percent of 3,409) lives vastly improved
by kidney transplants and 1,691 (49.6
percent of 3,409) lives both vastly
improved and prolonged by
transplantation of other major organs.

The following reasoning was used to
construct a benefit cost analysis in the
OPTN regulation. It is common, in
benefit cost analysis, to use a concept
termed “‘value of a statistical life”” to
estimate in monetary terms the benefits
from lives saved. Estimates of this value
can be derived from information on the
preferences of individuals for reduction
in the risk of death, and their
willingness to pay for such reductions.
In this case, however, it is important to
take into account two major factors that
reduce the usefulness of a statistical life
as a measure: (a) most organ transplant
recipients are much older than average
and hence gain fewer years than would
average beneficiaries of other lifesaving
interventions, and (b) an organ
transplant carries a substantial risk of
either the graft or the patient not
surviving. For example, according to
historical data from the 1997 Annual
Report of the OPTN (page 23), only 62
percent of cadaveric kidney grafts
survive 5 years, and only 81 percent of
these patients survive 5 years (patient
survival is substantially higher because
dialysis is usually an option if the organ
fails). Five year patient survival rates for
livers are 72 percent, for hearts 67
percent, and for lungs 43 percent. As
each year passes, additional patients
die, though at lower rates than in the
first year or two. Survival rates have
improved in recent years, but the
statistical expectation of increased
longevity and/or graft survival from a
transplant is on the order of a dozen
years (a rough estimate since we do not
yet know what the long-term experience
will become), not the 40 years (half a
lifetime) that underlies most estimates
of statistical lives. Using the more
conservative concept of a “statistical
life-year” saved, then, the benefit from
1,691 non-renal transplant recipients
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approximates 20,292 life years in the
first two years of the regulation.

In a recent rulemaking on tobacco,
HHS estimated the value of a statistical
life-year at about $116,000 (see Federal
Register of August 28, 1996, at page
44576). This was a conservative
estimate that would reasonably apply to
organ procurement and transplantation
(though a figure several times as high
could equally reasonably be used).
Applying the conservative $116,000
value to statistical life-years saved by
non-renal organ transplants, the social
benefit from 1,687 non-renal transplants
is approximately $2,353,872,000 in the
first two years of the regulation.

In order to calculate the
transplantation costs that will occur
because of this regulation, we have used
five-year costs, which include follow-up
costs. The OPTN regulation uses
Milliman and Robertson’s estimates for
the five-year cost of major organ
transplants (adjusted for survival). They
are as follows: liver, $394,000; heart,
$317,000; lung, $312,000; heart-lung,
$351,000; pancreas, $149,000; and
kidney $172,000. According to HCFA
actuaries, kidney transplantation costs
are offset by reductions in other medical
costs over time, such as dialysis costs.

In 1997, 24 percent of transplants
performed were liver transplants, 13
percent were heart transplants, 5
percent were lung transplants, 6 percent
were pancreas transplants, and 1/3 of
one percent were heart-lung transplants.
Slightly more than half of all major
organ transplants in 1997 were kidney
transplants. (Figures are approximate.)

Earlier we postulated a 20 percent
increase in organ donation in a two-year
period, resulting in an additional 1,096
donations and 3,409 organs transplanted
in the first two years after the effective
date of the legislation. If we assume that
all the gains from the regulation occur
in the first two years (that is, the
number of additional donors remains at
1,096 in every two-year period) or 584
per year, the number of additional
donors due to this regulation would
stand at approximately 2,740 (5 years X
548 donors per year) in a five-year
period, and the number of additional
transplants would stand at 8,521.

Using 1997 percentages, we would
expect that during the five year period
following the effective date of this
regulation, there would be an additional
2,045 liver transplants, 1,108 heart
transplants, 426 lung transplants, 28
heart-lung transplants, and 511 pancreas
transplants. Therefore, the approximate
overall five-year cost of the additional
non-renal organ transplants would be as
follows: liver, $805,730,000; heart,
$351,236,000; lung, $132,912,000; heart-

lung, $9,828,000 and pancreas,
$76,139,000, for a total greater than
$1,375,845,000. As stated earlier, kidney
transplant costs are offset overtime by
reductions in other medical costs, such
as kidney dialysis. Therefore, we did
not include the costs of kidney
transplants in the calculation of the
overall five year transplantation costs.
Some offsetting reductions in medical
costs for other types of transplants are
also likely, but are not as readily
quantifiable.

We also calculated the statistical and
social benefits from the 4,118 non-renal
transplants during a five-year period.
Using our earlier methodology, the five
year statistical and social benefits would
be as follows: 49,416 additional life-
years and $5,732,256,000 additional
social benefit.

Below, provided by HCFA actuaries,
are estimated costs to the Medicare
program resulting from additional organ
transplants.

ESTIMATED COSTS TO THE MEDICARE
PROGRAM

Cost
(millions)

Fiscal year

These estimates include both the cost
of the transplants and follow-up
medical care, adjusted for patient
survival. Costs increase every year
because each year’s cost includes
transplants performed in that year plus
medical care for those transplant
recipients who received transplants in
previous years. Thus, the impact in each
year was calculated as the sum of the
number of transplants in that year plus
the cost of patient graft survivals. Our
analysis indicates that administrative
costs to the Medicare budget are
minimal.

Cost estimates were adjusted for:

< Normal annual percentage increase
in organ donation and transplantation
that would occur independent of the
impact of this regulation;

» The fact that the Medicare
population tends to be sicker than the
general transplant population;

¢ The fact that approximately ¥ of
kidney transplant recipients leave
Medicare end stage renal disease (ESRD)
rolls after three years if the transplant is
successful; and

¢ Reduced costs to the Medicare
program for kidney transplant recipients
because they no longer need dialysis.

HCFA actuaries also estimated the
cost to the Medicare program of
transplants and follow-up medical care
for transplant recipients in FY 2004
without the regulation to be
$1,630,000,000. Total costs to the
Medicare program in FY 2004 with this
regulation total $1,870,000,000
(%$1,630,000,000 + $240,000,000). Thus,
the regulation will increase the cost to
the Medicare program and associated
medical care by approximately 15
percent in FY 2004.

Note the cost estimate for 1999 does
not include the first three months of FY
1999. Although the regulation’s effective
date will be in August 1998, it is not
expected that there will be an impact on
the Medicare budget until January 1,
1999.

We attempted to compare the costs to
hospitals and OPOs of the proposed
regulation and the final regulation. The
proposed regulation would have
permitted OPOs to define both
“potential donor” and the notification
protocol hospitals would use to refer
potential donors. We cannot quantify
the costs of implementing the proposed
regulation because we have no way of
knowing with any certainty, what the
individual OPOs would decide to do if
given the responsibility of deciding
which deaths would be referred by their
hospitals. Some OPOs might exclude
individuals by age; other OPOs might
exclude individuals by clinical category
(e.g., HIV positive or metastatic cancer).
However, even absent a comparison of
costs, we believe the final regulation is
a more effective mechanism to
increasing organ donation. Referring all
deaths is a better approach because it
creates a clear standard for hospitals to
follow, it ensures that hospitals will not
erroneously assume that a potential
donor should be excluded, it allows
early intervention by the OPO to guide
the organ and tissue procurement
process to ensure a successful outcome,
and will make it easier to standardize
transplantation waiting time.

In accordance with the provisions of
Executive Order 12866, this final rule
was reviewed by the Office of
Management and Budget.

VI. Collection of Information
Requirements

Under the Paperwork Reduction Act
of 1995, agencies are required to provide
60-day notice in the Federal Register
and solicit public comment before a
collection of information requirement is
submitted to the Office of Management
and Budget (OMB) for review and
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approval. In order to fairly evaluate
whether an information collection
should be approved, section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995 requires that we
solicit comment on the following issues:

¢ Whether the information collection
is necessary and useful to carry out the
proper functions of the agency;

¢ The accuracy of the agency’s
estimate of the information collection
burden;

e The quality, utility, and clarity of
the information to be collected; and

¢ Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

Therefore, we are soliciting public
comment on each of these issues for the
information collection requirements
summarized and discussed below.

Section 482.45(a) Standard: Organ
Procurement Responsibilities

The burden associated with the
requirements of this section include; (1)
the requirement to maintain protocol
documentation demonstrating that the
five requirements of this section have
been met, (2) the requirement for a
hospital to notify an OPO and/or tissue
bank of a death, and (3) the time
required for a hospital to document and
maintain OPO referral information.

We estimate that, on average, the
requirement to maintain protocol
documentation demonstrating that the
requirements of this section have been
met will impose one hour of burden per
hospital (on 5,200 hospitals) on an
annual basis (a total of 5,200 annual
burden hours).

The burden associated with the
requirement for a hospital to notify an
OPO of every death that occurs in the
hospital is estimated to be
approximately 400 calls per year in an
average hospital, multiplied by five
minutes per call, for a total annual
burden of 34 hours per hospital (a total
of 176,800 annual burden hours). We
believe this is a generous estimate. One
OPO has reported that the referral calls
hospitals make to the vendor that
handles their referral calls average one
minute, 20 seconds. An OPO in a State
with routine referral estimates the calls
they receive from hospitals, on average,
last no more than three to five minutes.
(A call about a ventilator dependent
patient might last an hour, but, of
course, these calls are infrequent.)

In addition, time would be needed by
the hospital staff person to annotate the
patient record or fill out a form
regarding the disposition of the call. The
burden associated with this activity is
estimated that be five minutes per call,

multiplied by 400 calls, for an annual
burden of 34 burden hours per hospital
(a total of 176,800 annual burden
hours).

Under the regulation, a hospital may
agree to have the OPO determine
medical suitability for tissue and eye
donation or may have alternative
arrangements with a tissue bank and an
eye bank. These alternative
arrangements could include the
hospital’s direct notification of the
tissue and eye bank of potential tissue
and eye donors or direct notification of
all deaths. If a hospital chose to contact
both a tissue bank and an eye bank
directly on all deaths, it would need an
additional 68 annual hours of burden
per hospital (a total of 353,600 annual
burden hours), (i.e., five minutes per
call and five minutes for paperwork in
order to call both the tissue and eye
bank directly). Again, the impact is
presumed to be small, since the
regulation permits the hospital to decide
how this process will take place. It
should be noted that many communities
already have a one-phone-call system in
place, and this regulation does not
preclude, and in fact encourages, these
local systems. Also, some OPOs are also
tissue banks and/or eye banks. A
hospital that chose to use the OPO’s
tissue and eye bank services in these
localities would need to make only one
telephone call on every death.

Section 482.45(b) Standard: Organ
Transplantation Responsibilities

If a hospital performs any type of
transplants, it must provide organ-
transplant-related data as requested by
the Organ Procurement and
Transplantation Network (OPTN), the
Scientific Registry (SR), or the organ
procurement organizations (OPOs). The
hospital must also provide such data
directly to the Department of Health and
Human Services when requested by the
Secretary.

The new reporting requirement
imposed with this section, which is
subject to the PRA, is the requirement
on an estimated 300 transplant hospitals
to provide data to 63 OPOs. Based upon
discussions with industry
representatives the data that will be
requested by the OPQ’s is data currently
requested and supplied by transplant
hospitals to the OPOs. Therefore, we are
assigning one token-hour for the burden
associated with this requirement.

The burden related to the requirement
for a hospital to provide data to the
OPTN and SR is currently imposed by
the Health Resources and Services
Administration and is approved under
OMB number 0915-0157, with an
expiration date of 10/31/99. The burden

associated with these requirements
ranges from .1 hour to .4 hours per
submission, depending on donor type.
On an annual basis the total number of
submissions is 285,600 for a total
burden of 39,970 hours. The remaining
requirement that data may be requested
by the Secretary, would be collected on
an individual basis and/or during the
pursuit of an administrative action,
audit, or investigation, and is therefore
not subject to the requirements of the
PRA as defined under 5 CFR 1320.3
(h)(6) and 1320.4.

We have submitted a copy of this
proposed rule to OMB for its review of
the information collection requirements
in 88482.45(a) and 482.45(b). These
requirements are not effective until they
have been approved by OMB.

If you comment on any of these
information collection and record
keeping requirements, please mail
copies directly to the following:

Health Care Financing Administration,
Office of Information Services,
Information Technology Investment
Management Group, Division of
HCFA Enterprise Standards, Room
C2-26-17, 7500 Security Boulevard,
Baltimore, MD 21244-1850. Attn.:
John Burke HCFA-3005-P

Office of Information and Regulatory
Affairs, Office of Management and
Budget, Room 10235, New Executive
Office Building, Washington, DC
20503. Attn.: Allison Herron Eydt,
HCFA Desk Officer

List of Subjects in 42 CFR Part 482

Grant programs-health, Health
facilities, Medicaid, Medicare,
Reporting and recordkeeping
requirements.

For reasons set forth in the preamble,
42 CFR chapter IV is amended as
follows:

PART 482—CONDITIONS OF
PARTICIPATION FOR HOSPITALS

1. The authority citation for part 482
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh), unless otherwise noted.

Subpart B—Administration

§482.12 [Amended]

2.1n 8482.12, paragraph (c)(5) is
removed.

Subpart C—Basic Hospital Functions

3. A new §482.45 is added to subpart
C to read as follows:
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§482.45 Condition of participation: Organ,
tissue, and eye procurement

(a) Standard: Organ procurement
responsibilities. The hospital must have
and implement written protocols that:

(1) Incorporate an agreement with an
OPO designated under part 486 of this
chapter, under which it must notify, in
a timely manner, the OPO or a third
party designated by the OPO of
individuals whose death is imminent or
who have died in the hospital. The OPO
determines medical suitability for organ
donation and, in the absence of
alternative arrangements by the
hospital, the OPO determines medical
suitability for tissue and eye donation,
using the definition of potential tissue
and eye donor and the notification
protocol developed in consultation with
the tissue and eye banks identified by
the hospital for this purpose;

(2) Incorporate an agreement with at
least one tissue bank and at least one
eye bank to cooperate in the retrieval,
processing, preservation, storage and
distribution of tissues and eyes, as may
be appropriate to assure that all usable
tissues and eyes are obtained from
potential donors, insofar as such an
agreement does not interfere with organ
procurement;

(3) Ensure, in collaboration with the
designated OPO, that the family of each
potential donor is informed of its
options to donate organs, tissues, or
eyes or to decline to donate. The
individual designated by the hospital to
initiate the request to the family must be
an organ procurement representative or
a designated requestor. A designated
requestor is an individual who has
completed a course offered or approved
by the OPO and designed in conjunction
with the tissue and eye bank community
in the methodology for approaching
potential donor families and requesting
organ or tissue donation;

(4) Encourage discretion and
sensitivity with respect to the
circumstances, views, and beliefs of the
families of potential donors;

(5) Ensure that the hospital works
cooperatively with the designated OPO,
tissue bank and eye bank in educating
staff on donation issues, reviewing
death records to improve identification
of potential donors, and maintaining
potential donors while necessary testing
and placement of potential donated
organs, tissues, and eyes take place.

(b) Standard: Organ transplantation
responsibilities. (1) A hospital in which
organ transplants are performed must be
a member of the Organ Procurement and
Transplantation Network (OPTN)
established and operated in accordance
with section 372 of the Public Health
Service (PHS) Act (42 U.S.C. 274) and

abide by its rules. The term ““rules of the
OPTN’ means those rules provided for
in regulations issued by the Secretary in
accordance with section 372 of the PHS
Act which are enforceable under 42 CFR
121.10. No hospital is considered to be
out of compliance with section
1138(a)(1)(B) of the Act, or with the
requirements of this paragraph, unless
the Secretary has given the OPTN
formal notice that he or she approves
the decision to exclude the hospital
from the OPTN and has notified the
hospital in writing.

(2) For purposes of these standards,
the term ““organ’ means a human
kidney, liver, heart, lung, or pancreas.

(3) If a hospital performs any type of

transplants, it must provide organ-
transplant-related data, as requested by
the OPTN, the Scientific Registry, and
the OPOs. The hospital must also
provide such data directly to the
Department when requested by the
Secretary.
(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare Hospital
Insurance; Program No. 93.778, Medical
Assistance Program)

Dated: June 15, 1998.
Nancy-Ann Min DeParle,
Administrator, Health Care Financing
Administration.
Dated: June 16, 1998.
Donna E. Shalala,
Secretary.
[FR Doc. 98-16490 Filed 6-17-98; 10:12 am]
BILLING CODE 4120-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 73 and 74
[MM Docket No. 98-93; FCC 98-117]

1998 Biennial Regulatory Review—
Streamlining of Radio Technical Rules

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: On June 15, 1998, the
Commission released a Notice of
Proposed Rule Making and Order. The
Commission adopted a number of
changes in this proceeding to promote
greater technical flexibility in the FM
service and to streamline and expedite
the processing of applications in several
services.

EFFECTIVE DATE: July 22, 1998.

FOR FURTHER INFORMATION CONTACT:
Peter Doyle, Dale Bickel or William
Scher, Audio Services Division, Mass
Media Bureau (202) 418-2780.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making and Order
(Order) in MM Docket No. 98-93 and
FCC No. 98-117, adopted June 11, 1998
and released June 15, 1998. The
complete text of this Order is available
for inspection and copying during
regular business hours in the FCC
Reference Center (Room 239), 1919 M
St., N.W., Washington, D.C. 20554 and
may also be purchased from the
Commission’s copy contractor,
International Transcription Service,
(202) 857-3800 (phone), (202) 857-3805
(facsimile), 1231 20th St., N.W.,
Washington, D.C. 20036.

Synopsis of Order

1. The Commission is making a
number of amendments to the FM
technical rules in order to clarify
existing rules. Because these
amendments are non-controversial and
will have no adverse effect on any party,
we find that notice and comment
procedures are unnecessary and need
not be followed prior to their adoption.

Ordering Clauses

2. Accordingly, it is ordered, that
these minor rule changes shall become
effective July 22, 1998.

List of Subjects
47 CFR Part 73

Radio, reporting and recordkeeping
requirements.

47 CFR Part 74

Radio, reporting and recordkeeping
requirements.
Federal Communications Commission.
William F. Caton,
Deputy Secretary.

Rule Changes

Accordingly, Parts 73 and 74 of Title
47 of the Code of Federal Regulations
are amended as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

2. Amend 8§ 73.45 by revising
paragraph (c) introductory text and
paragraph (c)(2) to read as follows:

§73.45 AM antenna systems.
* * * * *

(c) Should any changes be made or
otherwise occur which would possibly
alter the resistance of the antenna
system, the licensee must commence the
determination of the operating power by
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a method described in § 73.51(a)(1) or
(d). (If the changes are due to the
construction of FM or TV transmitting
facilities, see §873.316, 73.685, and
73.1692.) Upon completion of any
necessary repairs or adjustments, or
upon completion of authorized
construction or modifications, the
licensee must make a new
determination of the antenna resistance
using the procedures described in

§ 73.54. Operating power should then be
determined by a direct method as
described in § 73.51. Notification of the
value of resistance of the antenna
system must be filed with the FCC in
Washington, DC as follows:

(1) * X *

(2) Whenever AM stations use direct
reading power meters pursuant to
§73.51, a letter notification to the FCC
in Washington, DC, Attention: Audio
Services Division, Mass Media Bureau,
must be filed in accordance with
§73.54(e).

3. Amend § 73.54 by revising
paragraph (d) introductory text to read
as follows:

§73.54 Antennaresistance and reactance
measurements.
* * * * *

(d) A letter of notification must be
filed with the FCC in Washington, DC,
Attention: Audio Services Division,
Mass Media Bureau, when determining
power by the direct method pursuant to
Section 73.51 and must specify the
antenna or common point resistance at
the operating frequency. The following
information must also be kept on file at
the station:

* * * * *

4. Amend §73.58 by revising
paragraph (f) to read as follows:

§73.58 Indicating instruments.
* * * * *

(f) If conditions beyond the control of
the licensee prevent the restoration of
the meter to service within the above
allowed period, information requested
in accordance with § 73.3549 may be
filed by letter with the FCC in
Washington, DC, Attention: Audio
Services Division, Mass Media Bureau,
to request additional time as may be
required to complete repairs of the
defective instrument.

5. Amend 8§ 73.68 by revising
paragraph (b), the note following
paragraph (b) and paragraph (d)(1) to
read as follows:

§73.68 Sampling systems for antenna
monitors.
* * * * *

(b) A station having an antenna
sampling system constructed according

to the specifications given in paragraph
(a) of this section may obtain approval
of that system by submitting an informal
letter request to the FCC in Washington,
DC, Attention: Audio Services Division,
Mass Media Bureau. The request for
approval, signed by the licensee or
authorized representative, must contain
sufficient information to show that the
sampling system is in compliance with
all requirements of paragraph (a) of this
section.

Note to paragraph (b): A public notice
dated December 9, 1985 giving additional
information on approval of antenna sampling
systems is available through the Internet at
http://www.fcc.gov/mmb/asd/decdoc/letter/
1985-12—-09—sample.html.

* * * * *

(d) * X *

(1) Special Temporary Authority (see
§73.1635) shall be requested and
obtained from the Commission’s Audio
Services Division, Mass Media Bureau
in Washington to operate with
parameters at variance with licensed
values pending issuance of a modified
license specifying parameters
subsequent to modification or
replacement of components.

* * * * *

6. Amend § 73.69 by revising
paragraphs (c) and (d)(5) to read as
follows:

873.69 Antenna monitors.
* * * * *

(c) If conditions beyond the control of
the licensee prevent the restoration of
the monitor to service within the
allowed period, an informal letter
request in accordance with § 73.3549 of
the Commission’s rules must be filed
with the FCC, Attention: Audio Services
Division, Mass Media Bureau in
Washington, DC for such additional
time as may be required to complete
repairs of the defective instrument.

(d) * X *

(5) An informal letter request for
modification of license shall be
submitted to the FCC, Attention: Audio
Services Division, Mass Media Bureau
in Washington, DC within 30 days of the
date of monitor replacement. Such
request shall specify the make, type, and
serial number of the replacement
monitor, phase and sample current
indications, and other data obtained
pursuant to paragraph (d) of this
section.

* * * * *

7. Amend §73.151 by revising
paragraph (a) introductory text and
(a)(1) introductory text to read as
follows:

§73.151 Field strength measurements to
establish performance of directional
antennas.

(a) In addition to the information
required by the license application
form, the following showing must be
submitted to establish, for each mode of
directional operation, that the effective
measured field strength (RMS) at 1
kilometer (km) is not less than 85
percent of the effective measured field
strength (RMS) specified for the
standard radiation pattern, or less than
that specified in § 73.189(b) for the class
of station involved, whichever is the
higher value, and that the measured
field strength at 1 km in any direction
does not exceed the field shown in that
direction on the standard radiation
pattern for that mode of directional
operation:

(1) A tabulation of inverse field
strengths in the horizontal plane at 1
km, as determined from field strength
measurements taken and analyzed in
accordance with §73.186, and a
statement of the effective measured field
strength (RMS). Measurements shall be
made in at least the following
directions:

* * * * *

8. Amend §73.213 by revising
paragraph (a) introductory text to read
as follows:

§73.213 Grandfathered short-spaced
stations.

(a) Stations at locations authorized
prior to November 16, 1964, that did not
meet the separation distances required
by 8§ 73.207 and have remained
continuously short-spaced since that
time may be modified or relocated with
respect to such short-spaced stations,
provided that (i) any area predicted to
receive interference lies completely
within any area currently predicted to
receive co-channel or first-adjacent
channel interference as calculated in
accordance with paragraph (a)(1) of this
section, or that (ii) a showing is
provided pursuant to paragraph (a)(2) of
this section that demonstrates that the
public interest would be served by the
proposed changes.

* * * * *

9. Amend 8§ 73.258 by revising

paragraph (d) to read as follows:

§73.258 Indicating instruments.
* * * * *

(d) If conditions beyond the control of
the licensee prevent the restoration of
the meter to service within the above
allowed period, an informal letter
request in accordance with §73.3549
may be filed with the FCC, Attention:
Audio Services Division, Mass Media
Bureau, in Washington, DC for such
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additional time as may be required to
complete repairs of the defective
instrument.

10. Amend §73.312 by revising
paragraph (b) to read as follows:

§73.312 Topographic data.
* * * * *

(b) The Commission will not
ordinarily require the submission of
topographical maps for areas beyond 24
km (15 miles) from the antenna site, but
the maps must include the principal
city or cities to be served. If it appears
necessary, additional data may be
requested.

* * * * *

11. Amend §73.313 by revising
paragraphs (c)(2) and (d)(2) to read as
follows:

§73.313 Prediction of coverage.
* * * * *
o) * * *

(2) To use the chart for other ERP
values, convert the ordinate scale by the
appropriate adjustment in dB. For
example, the ordinate scale for an ERP
of 50 kW should be adjusted by 17 dB
[10 log (50 kW) = 17 dBK], and therefore
a field strength of 60 dBu would
correspond to the field strength value at
(60—17 =) 44 dBu on the chart. When
predicting the distance to field strength
contours, use the maximum ERP of the
main radiated lobe in the pertinent
azimuthal direction (do not account for
beam tilt). When predicting field
strengths over areas not in the plane of
the maximum main lobe, use the ERP in
the direction of such areas, determined
by considering the appropriate vertical
radiation pattern.

d***

(2) Where the 3 to 16 kilometers
portion of a radial extends in whole or
in part over a large body of water or
extends over foreign territory but the 50
uV/m (34 dBu) contour encompasses
land area within the United States
beyond the 16 kilometers portion of the
radial, the entire 3 to 16 kilometers
portion of the radial must be included
in the computation of antenna height
above average terrain. However, where
the 50 uV/m (34 dBu) contour does not
so encompass United States land area,
and (i) the entire 3 to 16 kilometers
portion of the radial extends over large
bodies of water or over foreign territory,
such radial must be completely omitted
from the computation of antenna height
above average terrain, and (ii) where a
part of the 3 to 16 kilometers portion of
a radial extends over large bodies of
water or foreign territory, only that part
of the radial extending from 3
kilometers to the outermost portion of
land in the United States covered by the

radial used must be used in the
computation of antenna height above
average terrain.
* * * * *

12. Amend §73.503 by revising the
note at the end of the section to read as
follows:

§73.503 Licensing requirements and
service.
* * * * *

Note to § 73.503: Commission
interpretation on this rule, including the
acceptable form of acknowledgements, may
be found in the Second Report and Order in
Docket No. 21136 (Commission Policy
Concerning the Noncommercial Nature of
Educational Broadcast Stations), 86 FCC 2d
141 (1981); the Memorandum Opinion and
Order in Docket No. 21136, 90 FCC 2d 895
(1982), and the Memorandum Opinion and
Order in Docket 21136, 97 FCC 2d 255
(1984). See also, ‘“Commission Policy
Concerning the Noncommercial Nature of
Educational Broadcast Stations,” Public
Notice, 7 FCC Rcd 827 (1992), which can be
retrieved through the Internet at http://
www.fcc.gov/mmb/asd/nature.html.

13. Amend § 73.561 by revising
paragraphs (c) and (d) to read as follows:

§73.561 Operating schedule; time sharing.

* * * * *

(c) A departure from the regular
schedule set forth in a time-sharing
agreement will be permitted only in
cases where a written agreement to that
effect is reduced to writing, is signed by
the licensees of the stations affected
thereby, and is filed in triplicate by each
licensee with the Commission,
Attention: Audio Services Division,
Mass Media Bureau, prior to the time of
the proposed change. If time is of the
essence, the actual departure in
operating schedule may precede the
actual filing of the written agreement,
provided that appropriate notice is sent
to the Commission in Washington, DC,
Attention: Audio Services Division,
Mass Media Bureau.

(d) In the event that causes beyond
the control of a permittee or licensee
make it impossible to adhere to the
operating schedule in paragraphs (a) or
(b) of this section or to continue
operating, the station may limit or
discontinue operation for a period not
exceeding 30 days without further
authority from the Commission,
Provided, That notification is sent to the
Commission in Washington, DC,
Attention: Audio Services Division,
Mass Media Bureau, no later than the
10th day of limited or discontinued
operation. During such period, the
permittee shall continue to adhere to the
requirements of the station license
pertaining to the lighting of antenna
structures. In the event normal

operation is restored prior to the
expiration of the 30 day period, the
permittee or licensee will notify the
FCC, Attention: Audio Services Division
of the date that normal operations
resumed. If causes beyond the control of
the permittee or licensee make it
impossible to comply within the
allowed period, Special Temporary
Authority (see Section 73.1635) must be
requested to remain silent for such
additional time as deemed necessary.
The license of a broadcasting station
that fails to transmit broadcast signals
for any consecutive 12 month period
expires as a matter of law at the end of
that period, notwithstanding any
provision, term, or condition of license
to the contrary.

14. Amend §73.1350 by revising
paragraph (g) to read as follows:

§73.1350 Transmission system operation.
* * * * *

(9) Whenever a transmission system
control point is established at a location
other than the main studio or
transmitter, a letter of notification of
that location must be sent to the FCC in
Washington, DC, Attention: Audio
Services Division (radio) or Video
Services Division (television), Mass
Media Bureau, within 3 days of the
initial use of that point. The letter
should include a list of all control
points in use, for clarity. This
notification is not required if
responsible station personnel can be
contacted at the transmitter or studio
site during hours of operation.

* * * * *

15. Amend §73.1560 by revising

paragraph (d) to read as follows:

§73.1560 Operating power and mode
tolerances.
* * * * *

(d) Reduced power operation. In the
event it becomes technically impossible
to operate at authorized power, a
broadcast station may operate at
reduced power for a period of not more
than 30 days without specific authority
from the FCC. If operation at reduced
power will exceed 10 consecutive days,
notification must be made to the FCC in
Washington, DC, Attention: Audio
Services Division (radio) or Video
Services Division (television), Mass
Media Bureau, not later than the 10th
day of the lower power operation. In the
event that normal power is restored
within the 30 day period, the licensee
must notify the FCC of the date that
normal operation was restored. If causes
beyond the control of the licensee
prevent restoration of the authorized
power within 30 days, a request for
Special Temporary Authority (see
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§73.1635) must be made to the FCC in
Washington, DC for additional time as
may be necessary.

16. Amend §73.1680 by revising
paragraph (b) introductory text to read
as follows:

§73.1680 Emergency antennas.
* * * * *

(b) Prior authority from the FCC is not
required by licensees and permittees to
erect and commence operations using
an emergency antenna to restore
program service to the public. However,
an informal letter request to continue
operation with the emergency antenna
must be made within 24 hours to the
FCC in Washington, DC, Attention:
Audio Services Division (radio) or
Video Services Division (television),
Mass Media Bureau, within 24 hours
after commencement of its use. The
request is to include a description of the
damage to the authorized antenna, a
description of the emergency antenna,
and the station operating power with
the emergency antenna.

* * * * *

17. Revise §73.1750 to read as

follows:

§73.1750 Discontinuance of operation.
The licensee of each station shall
notify by letter the FCC in Washington,
DC, Attention: Audio Services Division
(radio) or Video Services Division
(television), Mass Media Bureau, of the
permanent discontinuance of operation
at least two days before operation is
discontinued. Immediately after
discontinuance of operation, the
licensee shall forward the station
license and other instruments of
authorization to the FCC, Attention:
Audio Services Division (radio) or
Video Services Division (television),
Mass Media Bureau, for cancellation.
The license of any station that fails to

Construction Near or Installation On an AM Tower

* *

Information available 0N the INTEINET ........oii et e e e e et et e e et et e et e e e e esssntbeeeeeeesassntaeeaeeesssntnneeeeesnnnsnnes

* *

Installation On or Construction Near an AM Tower

* *

PART 74—EXPERIMENTAL RADIO,
AUXILIARY, SPECIAL BROADCAST
AND OTHER PROGRAM
DISTRIBUTIONAL SERVICES

23. The authority citation for part 74
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 307 and 554.

24. Amend § 74.734 by revising
paragraph (a)(4) to read as follows:

transmit broadcast signals for any
consecutive 12 month period expires as
a matter of law at the end of that period,
notwithstanding any provision, term, or
condition of the license to the contrary.
If a licensee surrenders its license
pursuant to an interference reduction
agreement, and its surrender is
contingent on the grant of another
application, the licensee must identify
in its notification the contingencies
involved.

18. Amend § 73.3542 by revising
paragraph (b) to read as follows:

§73.3542 Application for emergency
authorization.
* * * * *

(b) Emergency operating authority
issued under this section may be
cancelled or modified by the FCC
without prior notice or right to hearing.
See also §73.1250, Broadcasting
Emergency Information, for situations in
which emergency operation may be
conducted without prior authorization,
and §73.1635, Special Temporary
Authorization (STA), for temporary
operating authorizations necessitated by
circumstances not within the ambit of
this section.

19. Amend §73.3544 by revising
paragraph (b) introductory text to read
as follows:

§73.3544 Application to obtain a modified
station license.
* * * * *

(b) An informal application, see
§73.3511(b), may be filed with the FCC
in Washington, DC, Attention: Audio
Services Division (radio) or Video
Services Division (television), Mass
Media Bureau, to cover the following
changes:

* * * * *

20. Revise §73.3549 to read as

follows:

* * *

§74.734 Attended and unattended
operation.

(a) * X *

(4) A letter notification must be filed
with the FCC in Washington, DC,
Attention: Video Services Division,
Mass Media Bureau, providing the
name, address, and telephone number of
a person or persons who may be called
to secure suspension of operation of the

§73.3549 Requests for extension of time
to operate without required monitors,
indicating instruments, and EAS encoders
and decoders.

Requests for extension of authority to
operate without required monitors,
transmission system indicating
instruments, or encoders and decoders
for monitoring and generating the EAS
codes and Attention Signal should be
made to the FCC in Washington, DC,
Attention: Audio Services Division
(radio) or Video Services Division
(television), Mass Media Bureau. Such
requests must contain information as to
when and what steps were taken to
repair or replace the defective
equipment and a brief description of the
alternative procedures being used while
the equipment is out of service.

21. Add a new §73.3617 to read as
follows:

§73.3617 Broadcast information available
on the Internet.

The Mass Media Bureau and each of
its Divisions provide information on the
Internet regarding broadcast rules and
policies, pending and completed
rulemakings, and pending applications.
These sites also include copies of public
notices and texts of recent decisions.
The Mass Media Bureau Internet
address ishttp://www.fcc.gov/mmb/; the
Audio Services Division address ishttp:/
/www.fcc.gov/mmb/asd/; the Video
Services Division address is http://
www.fcc.gov/mmb/vsd/; the Policy and
Rules Division address is http://
www.fcc.gov/mmb/prd/; and the
Enforcement Division address is http://
www.fcc.gov/mmb/enf/.

Alphabetical Index

22. Add the following references to
the Alphabetical Index at the end of part
73, in alphabetical order:

.................................................. 73.1692
* *

73.3617

.................................................. 73.1692
* *

transmitter promptly should such action
be deemed necessary by the FCC. Such
information shall be kept current by the
licensee.

* * * * *

25. Amend §74.751 by revising
paragraph (c) to read as follows:
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§74.751 Modification of transmission
systems.
* * * * *

(c) Other equipment changes not
specifically referred to in paragraphs (a)
and (b) of this section may be made at
the discretion of the licensee, provided
that the FCC in Washington, DC,
Attention: Video Services Division,
Mass Media Bureau, is notified in
writing upon the completion of such
changes.

* * * * *

26. Amend 874.763 by revising

paragraph (b) to read as follows:

874.763 Time of operation.

* * * * *

(b) In the event that causes beyond the
control of the low power TV or TV
translator station licensee make it
impossible to continue operating, the
licensee may discontinue operation for
a period of not more than 30 days
without further authority from the FCC.
Notification must be sent to the FCC in
Washington, DC, Attention: Video
Services Division, Mass Media Bureau,
not later than the 10th day of
discontinued operation. During such
period, the licensee shall continue to
adhere to the requirements in the station
license pertaining to the lighting of
antenna structures. In the event normal
operation is restored prior to the
expiration of the 30 day period, the FCC
in Washington, DC, Attention: Video
Services Division, Mass Media Bureau,
shall be notified in writing of the date
normal operations resumed. If causes
beyond the control of the licensee make
it impossible to comply within the
allowed period, a request for Special
Temporary Authority (see § 73.1635 of
this chapter) shall be made to the FCC
no later than the 30th day for such
additional time as may be deemed

necessary.
* * * * *

27. Amend § 74.784 by revising
paragraph (b) to read as follows:

8§74.784 Rebroadcasts.

* * * * *

(b) The licensee of a low power TV or
TV translator station shall not
rebroadcast the programs of any other
TV broadcast station or other station
authorized under the provisions of this
Subpart without obtaining prior consent
of the station whose signals or programs
are proposed to be retransmitted. The
FCC, Attention: Video Services
Division, Mass Media Bureau, shall be
notified of the call letters of each station
rebroadcast, and the licensee of the low
power TV or TV broadcast translator
station shall certify it has obtained

written consent from the licensee of the
station whose programs are being
retransmitted.

* * * * *

28. Amend §74.1231 by revising
paragraph (b) introductory text to read
as follows:

§74.1231 Purpose and permissible
service.
* * * * *

(b) An FM translator may be used for
the purpose of retransmitting the signals
of a primary FM radio broadcast station
or another translator station the signal of
which is received directly through
space, converted, and suitably
amplified. However, an FM translator
providing fill-in service may use any
terrestrial facilities to receive the signal
that is being rebroadcast. An FM booster
station or a noncommercial educational
FM translator station that is operating
on a reserved channel (Channels 201
220) and is owned and operated by the
licensee of the primary noncommercial
educational station it rebroadcasts may
use alternative signal delivery means,
including, but not limited to, satellite
and terrestrial microwave facilities.
Provided, however, that an applicant for
a noncommercial educational translator
operating on a reserved channel
(Channel 201-220) and owned and
operated by the licensee of the primary
noncommercial educational FM station
it rebroadcasts complies with either
paragraph (b)(1) or (b)(2) of this section:
* * * * *

29. Amend §74.1234 by revising
paragraph (a)(4) to read as follows:

§74.1234 Unattended operation.

(a) * Kk x

(4) The FCC in Washington, DC,
Attention: Audio Services Division,
Mass Media Bureau, shall be supplied
by letter with the name, address, and
telephone number of a person or
persons who may be contacted to secure
suspension of operation of the translator
promptly should such action be deemed
necessary by the Commission. Such
information shall be kept current by the

licensee.
* * * * *

30. Amend 8§ 74.1235 by revising
paragraph (c) and adding paragraphs
(d)(1), (d)(2) and (d)(3) to read as
follows:

§74.1235 Power limitations and antenna
systems.
* * * * *

(c) The effective radiated power of FM
booster stations shall be limited such
that the predicted service contour of the
booster station, computed in accordance

with §73.313 paragraphs (a) through (d)
of this chapter, may not extend beyond
the corresponding service contour of the
primary FM station that the booster
rebroadcasts. In no event shall the ERP
of the booster station exceed 20% of the
maximum allowable ERP for the
primary station’s class.

(d)* * *

(1) Translator stations located within
125 kilometers of the Mexican border
may operate with an ERP up to 50 watts
(0.050 kW) ERP. A booster station may
not produce a 34 dBu interfering
contour in excess of 32 km from the
transmitter site in the direction of the
Mexican border, nor may the 60 dBu
service contour of the booster station
exceed 8.7 km from the transmitter site
in the direction of the Mexican border.

(2) Translator stations located
between 125 kilometers and 320
kilometers from the Mexican border
may operate with an ERP in excess of
50 watts, up to the maximum permitted
ERP of 250 watts per § 74.1235(b)(2).
However, in no event shall the location
of the 60 dBu contour lie within 116.3
km of the Mexican border.

(3) Applications for translator or
booster stations within 320 km of the
Canadian border may employ an ERP up
to a maximum of 250 watts, as specified
in §74.1235(a) and (b). The distance to
the 34 dBu interfering contour may not
exceed 60 km in any direction.

* * * * *

31. Amend 874.1251 by revising
paragraph (b)(6) to read as follows:

§74.1251 Technical and equipment
modifications.
* * * * *

(b)* * *

(6) Any change in the output
frequency of a translator.

* * * * *

32. Add a new §74.1290 to read as
follows:

§74.1290 FM translator and booster
station information available on the
Internet.

The Mass Media Bureau’s Audio
Services Division provides information
on the Internet regarding FM translator
and booster stations, rules, and policies
at http://www.fcc.gov/mmb/asd/.

Alphabetical Index

33. Add the following reference to the
Alphabetical Index at the end of part 74,
in alphabetical order:



33880 Federal Register/Vol. 63, No. 119/Monday, June 22, 1998/Rules and Regulations

* * * * * * *
Information on the Internet, FM translator and DOOSTEr STAtIONS ...........cociiiiiieiiiiiiiie e e e e e e e e e e s enbaar e e e e e e e aanees 74.1290
* * * * * * *

[FR Doc. 98-16513 Filed 6-19-98; 8:45 am]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—ANM-12]
Proposed Revision of Class E
Airspace; Price, UT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of Proposed Rulemaking
(NPRM).

SUMMARY: This proposal would provide
additional controlled airspace to
accommodate the development of a new
Standard Instrument Approach
Procedure (SIAP) utilizing the Global
Positioning System (GPS) at the Carbon
County Airport. This new SIAP requires
airspace extending upward from 1200
feet above the surface in order to
contain an associated holding
procedure.

DATES: Comments must be received on
or before August 6, 1998.

ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
Airspace Branch, ANM-520, Federal
Aviation Administration, Docket No.
98-ANM-12, 1601 Lind Avenue SW,
Renton, Washington 98055-4056.

The official docket may be examined
in the office of the Assistant Chief
Counsel for the Northwest Mountain
Region at the same address.

An informal docket may also be
examined during normal business hours
in the office of the Manager, Air Traffic
Division, Airspace Branch, at the
address listed above.

FOR FURTHER INFORMATION CONTACT:
Dennis Ripley, ANM-520.6, Federal
Aviation Administration, Docket No.
98-ANM-12, 1601 Lind Avenue SW,
Renton, Washington 98055-4056;
telephone number: (425) 227-2527.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking

by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 98—
ANM-12."” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in the
light of comments received. All
comments submitted will be available
for examination at the address listed
above both before and after the closing
date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM'’s

Any person may obtain a copy of this
NPRM by submitting a request to the
Federal Aviation Administration,
Airspace Branch, ANM-520, 1601 Lind
Avenue SW, Renton, Washington
98055-4056. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM'’s should also request a copy of
Advisory Circular No. 11-2A, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to Title 14 Code of Federal
Regulations, part 71 (14 CFR part 71) to
revise Class E airspace at Price, UT. This
amendment would provide additional
airspace necessary to fully encompass
the GPS Runway 36 SIAP to the Carbon
County Airport, Price, UT. This

amendment proposes to add a 1200-foot
Class E area extension to the south in
order to accommodate a holding pattern
for the SIAP. The holding pattern is
required to meet necessary airspace
criteria for aircraft transitioning between
the terminal and en route environments.
The FAA establishes Class E airspace
extending upward from 700 feet AGL
where necessary to contain aircraft
transitioning between the terminal and
en route environments. The intended
effect of this proposal is designed to
provide safe and efficient use of the
navigable airspace and to promote safe
flight operations under IFR at the
Carbon County Airport and between the
terminal and en route transition stages.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
Class E airspace areas extending upward
from 700 feet or more above the surface
of the earth, are published in Paragraph
6005 of FAA Order 7400.9E dated
September 10, 1997, and effective
September 16, 1997, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
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proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM UT E5 Price, UT

Price, Carbon County Airport, UT

(Lat. 39°36'43" N, long. 110°45'02" W)
Carbon VOR/DME

(Lat. 39°36'11" N, long. 110°45'13" W)

That airspace extending upward from 700
feet above the surface within a 4.3-mile
radius of the Carbon VOR/DME, and within
1.8 miles each side of the 200° radial of the
Carbon VOR/DME extending from the 4.3-
mile radius to 7 miles south of the Carbon
VOR/DME,; that airspace extending upward
from 1,200 feet above the surface bounded by
a line beginning at lat. 39°50'00" N, long.
111°00'00" W; to lat. 39°45'00" N, long.
110°30'00" W; to lat. 39°05'00" N, long.
110°30'00" W; to lat. 39°05'00" N, long.
111°00'00" W; to lat. 39°21'00"" N, long.
111°05'00" W; thence to point of beginning;
excluding that airspace within Federal
Airways, the Moab, UT, and the Salt Lake
City, UT, Class E airspace areas.
* * * * *

Issued in Seattle, Washington, on June 8,
1998.

Joe E. Gingles,

Acting Assistant Manager, Air Traffic
Division, Northwest Mountain Region.

[FR Doc. 98-16546 Filed 6—-19-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Parts 410 and 414
[HCFA—1906—-P]

RIN 0938-Al44

Medicare Program; Payment for

Teleconsultations in Rural Health
Professional Shortage Areas

AGENCY: Health Care Financing
Administration (HCFA), HHS.
ACTION: Proposed rule.

SUMMARY: This proposed rule would
implement parts of section 4206 of the
Balanced Budget Act of 1997 by
amending our regulations to provide for
payment for professional consultation
by a physician and certain other
practitioners via interactive
telecommunication systems. Payment
may be made if the physician or other
practitioner is furnishing a service for
which payment may be made under
Medicare to a beneficiary residing in a
rural area that is designated as a health
professional shortage area.

This proposed rule would also
establish a methodology for determining
the amount of payments made for the
consultation.

DATES: Comments will be considered if
we receive them at the appropriate
address, as provided below, no later
than 5 p.m. on August 21, 1998.

ADDRESSES: Mail written comments (1
original and 3 copies) to the following
address: Health Care Financing
Administration, Department of Health
and Human Services, Attention: HCFA-
1906-P, P.O. Box 26676, Baltimore, MD
21207-0519.

If you prefer, you may deliver your
written comments (1 original and 3
copies) to one of the following
addresses:

Room 309-G, Hubert H. Humphrey
Building, 200 Independence Avenue,
SW., Washington, DC 20201, or

Room C5-09-26, 7500 Security
Boulevard, Baltimore, MD 21244—
1850.

Because of staffing and resource
limitations, we cannot accept comments
by facsimile (FAX) transmission. In
commenting, please refer to file code
HCFA-1906—P. Comments received
timely will be available for public
inspection as they are received,
generally beginning approximately 3
weeks after publication of a document,
in Room 309-G of the Department’s
offices at 200 Independence Avenue,
SW., Washington, DC, on Monday

through Friday of each week from 8:30
a.m. to 5 p.m. (phone: (202) 690-7890).
FOR FURTHER INFORMATION CONTACT:
Craig Dobyski, (410) 786—4584.
SUPPLEMENTARY INFORMATION:

l. Background

A. General

Telemedicine is the use of
telecommunications to furnish medical
information and services. Generally, two
different kinds of technology are in use
in telemedicine. One technology is two-
way interactive video. This technology
is used, for example, when a
consultation involving the patient, the
primary care giver, and a specialist is
necessary. The videoconferencing
equipment at two (or more) locations
permits a “‘real-time” or “‘live”
consultation to take place, providing for
two-way exchange of information
between the locations during the
examination. We refer to this process as
“teleconsultation.” Teleconsultation
typically involves a primary care
practitioner with a patient at a remote,
rural (spoke) site and a medical
specialist (consultant) at an urban or
referral center (hub) facility, with the
primary care practitioner seeking advice
from the consultant concerning the
patient’s condition or course of
treatment.

The other technology, called ““store
and forward,” is used to transfer video
images from one location to another. A
camera or similar device records (stores)
an image(s) that is then sent (forwarded)
via telecommunications media to
another location for later viewing. The
sending of x-rays, computed
tomography scans, or magnetic
resonance images are common store-
and-forward applications. The original
image may be recorded and/or
forwarded in digital or analog format
and may include video “‘clips” such as
ultrasound examinations, where the
series of images that are sent may show
full motion when reviewed at the
receiving location.

Currently, Medicare allows payment
for those telemedicine applications in
which, under conventional health care
delivery, the medical service does not
require face-to-face ‘“hands on’ contact
between patient and physician. For
example, Medicare permits coverage of
teleradiology, which is the most widely
used and reimbursed form of
telemedicine, as well as physician
interpretation of electrocardiogram and
electroencephalogram readings that are
transmitted electronically. In contrast,
Medicare does not cover other
physicians services delivered through
telecommunications systems because,
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under the conventional delivery of
medicine, those services are furnished
in person.

B. Legislation

In section 4206 of the Balanced
Budget Act of 1997 (BBA)(Public Law
105-33), the Congress required that, not
later than January 1, 1999, Medicare
Part B (Supplementary Medical
Insurance) pay for professional
consultation via telecommunications
systems. Under section 4206(a), the
provision applies to consultations with
a physician or with certain other
practitioners (identified below)
furnishing a service for which payment
may be made under Part B, provided the
service is furnished to a beneficiary who
resides in a county in a rural area that
is designated as a health professional
shortage area, and notwithstanding that
the physician or other practitioner
furnishing the consultation is not at the
same location as the physician or other
practitioner furnishing the service to the
beneficiary.

The practitioners listed in section
4206(a) are physicians (as defined in
section 1861(r) of the Social Security
Act (the Act)) and those practitioners
described in section 1842(b)(18)(C) of
the Act. The practitioners described in
1842(b)(18)(C) include: physician
assistants, nurse practitioners, clinical
nurse specialists, certified registered
nurse anesthetists, anesthesiologist’s
assistants, nurse-midwives, clinical
social workers, and clinical
psychologists.

Section 4206(b) requires that the
Secretary establish a methodology for
determining the amount of payments
made for a consultation, within the
following parameters:

¢ The payment is to be shared
between the referring practitioner and
the consulting practitioner. The amount
of the payment is not to exceed the
current fee schedule amount that would
be paid to the consulting practitioner.

e The payment is not to include any
reimbursement for any telephone line
charges or any facility fees, and a
beneficiary may not be billed for these
charges or fees.

e The payment is to be subject to the
coinsurance and deductible
requirements under section 1833(a)(1)
and (b) of the Act.

« The payment differential of section
1848(a)(3) of the Act is to be applied to
services furnished by nonparticipating
physicians. (Section 1848(a)(3) specifies
that, in the case of physicians services
furnished by a nonparticipating
physician, the payment basis is 95
percent of what it would have been had

the service been furnished by a
participating physician.)

» The provisions of sections 1848(g)
and 1842(b)(18) of the Act are to apply.
(Section 1848(g) provides a limitation
on charges to beneficiaries and provides
sanctions if a physician, supplier, or
other person knowingly and willfully
repeatedly bills or collects for services
in violation on the limitation. It also
provides for sanctions if a physician,
supplier, or other person fails (1) to
timely correct excess charges by
reducing the actual charge billed for the
service to an amount that does not
exceed the limiting charge for the
service, or (2) to timely refund excess
collections. In addition, it requires that
physicians and suppliers submit claims,
for services they furnished to a
beneficiary, to a carrier on behalf of the
beneficiary using a standard claim form
specified by the Secretary. The statute
imposes a penalty for failure to so
submit the claim. In addition, section
1848(g) prohibits imposing any charge
relating to completing and submitting
the claim. Section 1842(b)(18) provides
that services furnished by a physician
assistant, nurse practitioner, clinical
nurse specialist, certified registered
nurse anesthetist, anesthesiologist’s
assistant, certified nurse-midwife,
clinical social worker, or clinical
psychologist for which payment may be
made on a reasonable charge or fee
schedule basis may be made only on an
assignment-related basis. It also limits
the beneficiary’s liability to any
applicable deductible and coinsurance
amounts. It further provides for
sanctions against a practitioner who
knowingly and willfully bills (or
collects an amount) in violation of the
limitation.)

e Further, payment for the
consultation service is to be increased
annually by the update factor for
physicians services determined under
section 1848(d) of the Act.

In addition, the statute directs that, in
establishing the methodology for
determining the amount of payment, the
Secretary take into account the findings
of the report required by section 192 of
the Health Insurance Portability and
Accountability Act of 1996 (Public Law
104-191), the findings of the report
required by section 4206(c) of the BBA,
and any other findings related to
clinical efficacy and cost-effectiveness
of telehealth applications.

C. HCFA Telemedicine Demonstration
Program

In October 1996, we began a
demonstration of Medicare fee-for-
service payment for teleconsultation
services. The demonstration is expected

to run through fiscal year 2001. Under
the demonstration, providers at selected
sites in lowa, Georgia, North Carolina,
and West Virginia have been furnishing
teleconsultation services. These sites
were selected as a result of proposals
submitted during our 1993 and 1994
general research solicitations and a
subsequent expansion request in 1998.
Special data collection plans are in
place for those health care providers
participating in the demonstration. The
demonstration is being independently
evaluated through a cooperative
agreement with the Center for Health
Policy Research in Denver.

In this demonstration, we are
experimenting with a variety of
payment options beyond that proposed
under this rule. Since relatively little is
known at present about either the
process or content of telemedicine
service delivery, we expect to learn from
the demonstration about the general
characteristics and practice patterns of
telemedicine practitioners. After
completion of the demonstration, we
will compare the results to operations
under the reimbursement strategy that
would be established under this
proposed rule, and we may propose
adjustments, as appropriate.

I1. Provisions of This Proposed Rule

This rule proposes to establish
policies for implementing the
provisions of section 4206 of the BBA
that address Medicare reimbursement
for telehealth services.

A. Professional Consultation Services
Via Telecommunications Systems

The title of section 4206 of the BBA
refers to telehealth services, although
the text specifically refers to
professional consultation services via
telecommunications systems. In this
document, we will refer to professional
consultation services via
telecommunications systems as
teleconsultations.

A consultation is a type of service
provided by a physician (or, under
section 4206, certain other health care
practitioners) ‘““‘whose opinion or advice
regarding evaluation and/or
management of a specific problem is
requested by another physician or other
appropriate source. A [physician]
consultant may initiate diagnostic and/
or therapeutic services. The request for
a consultation from the attending
physician or other appropriate source
and the need for consultation must be
documented in the patient’s medical
record. The consultant’s opinion and
any services that were ordered or
performed must also be documented in
the patient’s medical record and



33884

Federal Register/Vol. 63, No. 119/Monday, June 22, 1998/Proposed Rules

communicated to the requesting
physician or other appropriate source.” 1
We do not consider a teleconsultation to
be a new medical service; rather, we
consider it to be a new way or process
of delivering a consultation.

Earlier in this document we included
a discussion of the two general
technologies used in telemedicine, that
is, store and forward, and interactive
video. We believe that, although
asynchronous transmission may be
sufficient for diagnostic interpretation of
images (such as radiological images), a
teleconsultation is equivalent to a
traditional, face-to-face consultation
only if it permits the consultant to
control the examination of the patient as
the examination is taking place. With
store-and-forward technology, the
consultant is reviewing an examination
that has already occurred and is limited
to whatever information was recorded at
that time.

We believe that a teleconsultation
instead must be an interactive patient
encounter. The teleconsultation must
meet the criteria included in the
descriptor quoted above for a given
consultation service and include—

¢ Clinical assessment via medical
examination directed by the consultant
(specialist);

e The use of multimedia
communications equipment that
includes, at a minimum, audio-video
equipment permitting two-way real time
communication;

e Participation of the referring
practitioner as appropriate to the
medical needs of the patient and as
needed to provide information to and at
the direction of the consultant; and

» Feedback of the consultation
assessment to the referring practitioner.

Note that, to qualify for Medicare
payment, the patient must be present
and the telecommunications technology
must allow the consulting practitioner
to control an interactive medical
examination of the patient. Store and
forward technologies would not allow a
medical examination of the patient but
would allow only a review of a prior
examination, test, or diagnostic
procedure, which would be outside the
scope of this proposed rule. By
requiring an interactive
communications system, however, we
are not mandating full motion video, but
are requiring interactive real time audio-
video communication. We recognize
that full motion video requires large
bandwidth that may be physically and/
or financially unavailable to many

1[Physicians’] Current Procedural Terminology
(4th Edition, 1998, copyrighted by the American
Medical Association), p. 20.

health care entities in rural areas. This
rule would not prohibit the use of lower
end interactive video technology in
which less than full motion video is
sufficient for the consulting practitioner
to control an examination of the patient.
As such, we would encourage the use of
the simplest and least expensive
equipment that meets the real time
requirement proposed under this rule.

The [Physicians’] Current Procedural
Terminology (CPT) is a systematic
listing of descriptive terms and
identifying codes for reporting medical
services and procedures performed by
physicians and other medical
practitioners. We propose to cover as
teleconsultation services the following
categories of services listed as
consultant services in the 1998 CPT:

Office or Other Outpatient
Consultations—CPT codes 99241
through 99245;

Initial Inpatient Consultations—CPT
codes 99251 through 99255;

Follow-up Inpatient Consultations—
CPT codes 99261 through 99263; and

Confirmatory Consultations—CPT
codes 99271 through 99275.

Proposed Regulatory Provisions

Based on the above, we would
specify, in paragraph (a) of proposed
§410.75 (Consultations via
telecommunication systems), that
Medicare Part B pays for professional
consultations furnished by means of
interactive telecommunications systems
if the following conditions, and others
discussed later in this preamble, are
met:

« The medical examination of the
beneficiary is under the control of the
consultant practitioner.

* The consultation involves the
participation of the referring
practitioner, as appropriate to the
medical needs of the patient and as
needed to provide information to and at
the direction of the consultant.

* The consultation results in a
written report that is furnished to the
referring practitioner.

In addition, at paragraph (b) of
§410.75, we would define ““interactive
telecommunications systems’ as
multimedia communications equipment
that includes, at a minimum, audio-
video equipment permitting two-way,
real time consultation among the
patient, consulting practitioner, and
referring practitioner as appropriate to
the medical needs of the patient and as
needed to provide information to and at
the direction of the consulting
practitioner. We would also specify that
telephones, facsimile machines, and
electronic mail systems do not meet the

definition of interactive
telecommunications systems.

B. Coverage and Eligibility Provisions

In addition to limiting telemedicine
coverage to consultation services,
section 4206 of the BBA limits coverage
of teleconsultations to services
furnished to Medicare beneficiaries
residing in a “‘county in a rural area
* * *that is designated as a health
professional shortage area under section
332(a)(1)(A) of the Public Health Service
Act * * *” Section 332 of the Public
Health Service Act authorizes the
Secretary to designate health
professional shortage areas (HPSAS)
based on criteria established by
regulation. HPSAs are defined in section
332 to include geographic areas,
population groups, and facilities with
shortages of health professionals.
Section 332(a)(1)(A) speaks to
geographic HPSAs.

We found the language “‘a county in
arural area* * * that is designated as
a health professional shortage area’ to
be somewhat ambiguous. We considered
that the Congress may have intended
that the benefit apply only to county-
wide HPSAs (an entire county that is
designated as an HPSA), but have
rejected that construction of the law.
First, it would seem illogical to restrict
coverage of teleconsultations to county-
wide HPSAs. The purpose of this
provision is to provide access to health
care for beneficiaries who now may face
barriers to that care because they reside
in rural areas where there is a shortage
of medical professionals. We do not
believe the Congress intended that only
beneficiaries in the largest HPSAs be
entitled to the telemedicine benefit. We
note that an existing statutory provision
related to HPSAs, that is, the 10 percent
incentive payment for physician
services furnished in HPSAs, does not
make a distinction between county-wide
HPSAs and other HPSAs. Second, we
found that, by limiting coverage of
teleconsultations to county-wide
HPSAs, we would perpetuate barriers to
care because many HPSAs would be
excluded. From a random review of
HPSA listings, we found that
beneficiaries in at least one eastern State
would not be entitled to telemedicine
coverage because there are no county-
wide HPSAs in that State. In several
western States, we found that between
50 percent and 95 percent of rural
HPSAs would be excluded as sites for
the telehealth benefit. Therefore, for
purposes of this section, we would
specify that teleconsultations are
covered only in rural HPSAs as defined
in the Public Health Service Act.
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We had a number of concerns about
the statutory language that ties coverage
of teleconsultations to services
furnished to a beneficiary “residing in a
county in a rural area * * *.”’ [emphasis
supplied]. Medicare claims processing
systems are not geared to making such
eligibility determinations. Therefore,
such a provision would add another
‘‘gatekeeping” responsibility to the
presenting practitioner by requiring him
or her to screen the beneficiary’s
address for eligibility for the
teleconsultation benefit. To do this, the
practitioner would need to develop and
maintain a list of HPSAs for all areas
covering the entire population base from
which he or she would potentially draw
patients. Moreover, the centralized
beneficiary file, which contains the
beneficiary’s address and is maintained
by us, would also have to contain a list
of HPSAs nationwide against which the
beneficiary’s address would be
compared. We note that, if an eligibility
error were made, it would not be
detected until a claim is submitted,
which occurs only after the service has
been furnished. At that point, Medicare
payment on the claim would be denied,
and the beneficiary would be liable for
the full charges for the teleconsultation
service. We believe that the Congress
did not intend to expose Medicare
beneficiaries to this financial risk.
Therefore, we propose to use the
location of the presenting practitioner at
the time of the service, that is, where the
beneficiary is receiving care, as proxy
for the beneficiary’s residence. If the
location of the presenting practitioner is
in a rural HPSA (as defined above), we
believe it can be reasonably presumed
that the beneficiary resides in a rural
HPSA. However, if a beneficiary can
demonstrate that he or she lives in a
rural HPSA, we would allow payment
for the teleconsultation without regard
to the location of the originating facility
(site of presentation).

Section 4206(a) of the BBA
specifically requires that Medicare make
payments for professional consultation
via telecommunications systems with a
physician or “‘a practitioner (described
in section 1842(b)(18)(C) of the Act.”
Nonphysician practitioners who may
provide a teleconsultation include
physician assistants, nurse practitioners,
clinical nurse specialists, certified
registered nurse anesthetists or
anesthesiologists’ assistants, certified
nurse midwives, clinical social workers,
and clinical psychologists. However, for
consultation services delivered via
traditional face-to-face ‘“hands on”’
methods, current Medicare policy does
not permit certified registered nurse

anesthetists, anesthesiologist’s
assistants, clinical social workers, or
clinical psychologists to bill for these
services. We note that, although section
4206 of the BBA provides for coverage
of teleconsultations furnished by certain
health practitioners other than
physicians, this provision does not
change current Medicare coverage
policy for consultation services
delivered in person.

Proposed Regulatory Provisions

Based on the above, we would
provide at §410.75 that, as a condition
for Medicare Part B payment for the
teleconsultation—

e The referring and consultant
practitioner must be any of the
following:

+ A physician as described in existing
§410.20.

+ A physician assistant as defined in
existing §491.2.

+ A nurse practitioner as defined in
existing §491.2.

+ A clinical nurse specialist as
described in existing §424.11(e)(6).

+ A certified registered nurse
anesthetist or anesthesiologist’s
assistant as defined in existing § 410.69.

+ A certified nurse-midwife as
defined in existing § 405.2401.

+ A clinical social worker as defined
in existing §410.73(a).

+ A clinical psychologist as described
in existing §410.71(d).

* The services must be furnished to a
beneficiary residing in a rural area as
defined in section 1886(d)(2)(D) of the
Act that is designated as an HPSA under
section 332(a)(1)(A) of the Public Health
Service Act. We would further specify
that for purposes of this requirement,
the beneficiary is deemed to be residing
in such an area if the teleconsultation
presentation takes place in such an area.

C. Payment Provisions
General Payment

Section 4206 of the BBA provides that
payment for a teleconsultation may not
exceed the amount in the current fee
schedule for the consulting practitioner.
Medicare payment for physicians
services is made, under section 1848 of
the Act, on the resource-based fee
schedule. Payment to the other health
care practitioners listed earlier,
authorized under section 1833 of the
Act, is based on a percentage of the
physician fee schedule. Therefore, we
would pay for teleconsultation services
furnished by physicians at 80 percent of
the lower of the actual charge or the fee
schedule amount for physicians
services, and those furnished by other
practitioners at 80 percent of the lower

of the actual charge or that practitioner’s
respective percentage of the physician
fee schedule (that is, the fee schedule
for clinical psychologists would be 100
percent of the physician fee schedule;
for clinical social workers, the fee
schedule would be 75 percent of the
clinical psychologist fee schedule; and
for all other eligible health care
practitioners, the fee schedule would be
85 percent of the physician fee
schedule).

Site of Service

We recognize that the consulting and
presenting practitioners will likely be
located a significant distance apart,
raising the issue of where the service is
being furnished. The site of service
determines the pricing locality to be
used for Medicare payment. In our view,
the use of telecommunications to
furnish a medical service effectively
transports the patient to the consultant
(a concept analogous to the traditional
delivery of health care, in which the
patient travels to the consultant’s
office). Therefore, we believe that the
site of service for a teleconsultation is
the location of the practitioner
providing the consultation. We thus
would designate the location of the
consultant at the time of the service as
the applicable pricing locality for
teleconsultation claims. As a result, the
fee schedule for the consultation will
reflect the geographic adjustment factor
applicable to the consulting
practitioner.

We considered designating the
location of the beneficiary as the site of
service (and pricing locality) but
rejected this option because this
alternative would likely result in lower
payment levels than the consultant
would have otherwise received if the
beneficiary had traveled to his or her
office for a consultation. This would
probably occur because the consulting
practitioner, who is a medical specialist,
is usually affiliated with a ‘“hub”’
facility, which is typically a major
medical center located in an urban or
metropolitan area. The referring
practitioner is located at the “‘spoke”
facility, which is typically a primary
care facility and, under the provisions of
section 4206 of the BBA, is in a rural
HPSA area. In the majority of cases, we
would expect that the different
geographic adjustment factors used to
adjust the relative value units (RVUSs)
under the physician fee schedule are
somewhat higher for urban areas than
for rural areas because the cost of
operating a medical practice in an urban
area is generally higher.

We also considered using a neutral
site of service, which would be neither
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practitioner’s respective location. This
option was based on the proposition
that the service is furnished in “cyber
space” rather than at a fixed location.
Under this approach, payment would
have been based on the RVUs for the
service, with no geographic adjustment
factor applied. As a result, payment
would be the same nationwide,
regardless of the practitioners’
geographic locations. We rejected this
option because the use of unadjusted
national RVUs could result in a
payment amount that exceeds the
amount the consulting practitioner
would have otherwise received, thereby
exceeding the payment ceiling imposed
by section 4206 of the BBA. Conversely,
use of unadjusted national RVUs could
result in a lower payment amount than
the consulting practitioner would have
otherwise received, thereby creating a
disincentive for specialists to furnish
teleconsultations.

Payment Allocation

Section 4206 further provides that
payment be shared between the
referring and consulting practitioners.
We propose to allocate the payment in
the following manner: the consulting
practitioner will receive 75 percent of
the applicable amount, and the
presenting practitioner will receive the
remaining 25 percent of the applicable
amount. Using a hypothetical
consultation payment of $100, this
would result in a payment of $75 to the
consultant and $25 to the presenting
practitioner.

We arrived at these percentages by
developing a mean teleconsultation
RVU to simulate the level of intensity
for both a consulting practitioner and a
presenting practitioner. In determining
the mean RVUs for the consulting
practitioner, we used fiscal year (FY)
1997 RVUs applicable to the proposed
covered consultation services (that is,

CPT codes 99241-99245, 99251-99255,
99261-99263, and 99271-99275). In
determining the mean RVUs for the
presenting practitioner, we used FY
1997 RVUs applicable to office/
inpatient visit services for established
patients (that is, CPT codes 99211—
99215, 99221-99223, and 99231—
99233). We decided to use established
visit codes to represent the presenting
practitioner’s role in the
teleconsultation to reflect the fact that a
primary care practitioner has already
seen the patient to have determined that
a consultation is necessary. RVUs were
weighted by the frequency of 1997
national allowed services attributed to
each CPT code. The weighted mean
RVUs for both consulting and
presenting practitioner were calculated
as a percentage of the total simulated
weighted mean teleconsultation RVUs.
A summary of this process is shown in
the following table.

PRACTITIONER ALLOCATION SUMMARY TABLE

Model #1 w/50% work
expense reduction to
presentation component

Model #2 wi/full RVUs

Intensity Simulation: *
Mean Consultation RVU

Mean Established Office/lnpatient Visit RVU

Total RVU
Percentage Allocation: **

Consulting Practitioner ...........cccccoocveeninnenne

Presenting Practitioner .........c.cccoccceveviieenns

Mid Point of Rounded Allocations:
Consultant 75%; Presenter 25%.

20%

(3.21 +4.12 =77.91%) ......
Rounded to 80%

(0.91 + 4.12 = 22.09%) ......
Rounded to 20%

............................................................ 321 i, | 3.2

......................................................... 091 ... | 135
............................................................ 412 . | 4.56
............................................................ 80% .ccovviviiieiiieeiiieeeienn | 70%

(3.21 + 4.56 = 70.39%)
Rounded to 70%

30%

(1.35 + 4.56 = 29.60%)
Rounded to 30%

*FY 1997 National mean RVU weighted by FY 1997 national allowed services.
Consultation component includes CPT codes: 99241-99245; 99251-99255; 99261-99263; 99271-99275.
Presentation component includes CPT codes 99211-99215; 99221-99223; 99231-99233.

**Allocations rounded to nearest 5 percent.

The table illustrates two models. In
the first model, the work RVVUs for
outpatient/inpatient evaluation and
management (E&M) services were
reduced by 50 percent to account for the
fact that the presenting practitioner is
performing no “new” work. This
reduction factor is used under the
current Medicare telemedicine
demonstration project. Under the
demonstration, the work expense for the
primary care practitioner is reduced by
50 percent to reflect the fact that the
practitioner would have already billed
for an initial E&M service prior to
initiating the teleconsultation. This
model results in a payment allocation in
which the consulting practitioner would
receive 80 percent of the payment and

the presenting practitioner would
receive 20 percent of the payment.

In the second model, we did not use
a 50 percent reduction in developing the
allocation methodology, on the theory
that there may be instances in which the
medical needs of the patient require a
greater amount of work on the part of
the presenting practitioner. This model
resulted in an allocation in which the
consulting practitioner would receive 70
percent and the presenting practitioner
would receive 30 percent of the total
payment. Because of our lack of
information about likely
teleconsultation scenarios, we believe
that it is reasonable to set the allocations
at the midpoint of the values resulting
from the two models, that is, a 75

percent allocation for the consulting
practitioner and a 25 percent allocation
for the presenting practitioner.

We considered reducing the
presenting practitioner’s share in cases
in which the presenting practitioner is
a nhonphysician practitioner. Thus, if a
patient had been presented to a
physician by a physician assistant (PA),
for example, we considered applying
the PA payment rule to the PA’s
allocation; that is, we would have used
85 percent of the proposed 25 percent
allocation as the payment basis for the
presenting practitioner. Using a
hypothetical physician fee schedule
amount of $100, this would result in the
following allocation for the consulting
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practitioner and presenting practitioner
(physician assistant):
Physician fee schedule for tele-

consultation ............ccccceeeeeenennn, $100.00
Less 75 percent consultant allo-

(7= 11 (o] o [N —75.00
Balance .....c..ccoceveeiiieiieeee, $25.00
PA percent of physician fee

schedule .........ccoovviiieiiiiiii. x .85
PA allocation ..........ccccceevveneenne. $21.25

We rejected this option because we
believe that only one service is being
furnished and that service is a
consultation; there is no “presentation”
payable under the Medicare physician
fee schedule. In teleconsultation, the
resenting practitioner is acting as
directed by the consultant. Therefore, in
our view, he or she is acting as a
surrogate for the consultant rather than
as a nonphysician practitioner, and we
decided that the payment rule for
practitioners should not apply. Thus,
the following payment allocation would
apply for the consulting physician and
a nonphysician presentation
practitioner (using the hypothetical fee
schedule amount of $100):

Physician fee schedule for tele-

consultation ........cccceeiiieinnne $100.00
75 percent consultant allocation 75.00
25 percent presentation alloca-

THON o 25.00

However, when a consultation service
is furnished by a nonphysician
practitioner, rather than a physician, the
amount of payment will be made
according to the appropriate percentage
of the physician fee schedule, which for
most nonphysician practitioners is 85
percent. Using the same hypothetical
physician fee schedule amount as
above, the payment amounts for a
nonphysician consulting practitioner
and referring practitioner are as follows
(when the nonphysician consulting
practitioner’s fee schedule is 85 percent
of the physician fee schedule):

Physician fee schedule for con-

SUltation .....ccoevvvieieie e $100.00
Nonphysician payment rule ....... x .85
Nonphysician  fee  schedule

AMOUNT v $85.00
75 percent consultant allocation —63.75
Presenting practitioner allocation $21.25

Bundled Payment

We propose to use a bundled payment
approach for teleconsultation services;
that is, a single Medicare payment for
the total amount due for the service will
be made to the consulting practitioner.
Under this approach, a claim for a

teleconsultation service will be
submitted by the consulting practitioner
to his or her Medicare carrier. The
carrier will make the full payment to the
consultant who, in turn, will remit 25
percent of the total to the presenting
practitioner. The consultant will be
responsible for billing the beneficiary
for coinsurance and deductible amounts
and also remitting 25 percent of the total
to the presenting practitioner. This
proposal is consistent with our view
that only one service—a
teleconsultation—is being provided. As
stated earlier, we believe that the
presenting practitioner is not providing
a distinct service, but acting as a
surrogate for the consultant. We believe,
moreover, that this approach is better
for Medicare beneficiaries because they
would receive only one bill for the
coinsurance and deductible amount.

Note that the method of payment we
have chosen for teleconsultations raises
some issues under the physician self-
referral law in section 1877 of the Act.
Under this provision, a physician is
prohibited from referring a Medicare
patient to an entity (which can include
another physician or a nonphysician
practitioner) for the furnishing of certain
designated health services if the
physician or a member of the
physician’s immediate family has a
financial relationship with that entity.
Section 1877 defines “‘financial
relationship’ as an ownership or
investment interest in the entity or a
compensation arrangement with the
entity. It is the compensation aspect of
the self-referral law that could have a
negative impact on teleconsultation
payments.

We believe that a presenting
physician who refers a case to a
consulting practitioner has made a
referral under the self-referral law.
Under section 1877(h)(5)(A), a
physician’s referral is defined, in the
case of an item or service covered under
Part B, as the request by a physician for
the item or service, including the
request for a consultation with another
physician (and any test or procedure
ordered by, or to be performed by (or
under the supervision of) that other
physician. These referrals could
potentially be prohibited if the
physician and the providing entity have
a financial relationship, such as a
compensation arrangement. A
compensation arrangement is defined in
the law broadly to include any
arrangement involving any
remuneration between a physician and
an entity (other than certain very
narrowly defined exclusions).
“Remuneration,” in turn, is defined to
include any remuneration, paid directly

or indirectly, overtly or covertly, in cash
or in kind. We have further defined the
concept of “‘remuneration” in our
regulations covering self-referrals for
clinical laboratory services in 42 CFR
411.351 to include any payment,
discount, forgiveness of debt, or other
benefit made directly or indirectly,
overtly or covertly, in cash or in kind,
by an entity to a referring physician.

Our payment policy could place a
presenting physician in the position of
violating section 1877 if the presenting
physician receives payments from the
practitioner to whom he or she has
referred and the services at issue are
designated health services. In order to
avoid such a result, we propose to
interpret the payments that the
consulting practitioner will forward to
the presenting physician as falling
outside of the definition of
“‘remuneration.” That is, we will not
regard the consulting practitioner as
actually making a payment to the
presenting physician, but as simply
serving as a ‘‘conduit” to pass a portion
of the Medicare payment on to the
presenting physician, strictly as an
administrative convenience to us. We
do not believe this interpretation
violates the purpose of the self-referral
law, which was specifically designed to
prevent entities that furnish certain
health services from purchasing
referrals from physicians.

We considered requiring both the
consulting and presenting practitioners
to submit separate claims. This
alternative was rejected because (1) two
services are not being furnished; (2) the
beneficiary would receive two cost
sharing bills; and (3) the claims
processing system would need to link
claims from both practitioners to ensure
that the total payment does not exceed
the payment ceiling provided under
section 4206 of the BBA. It would be
difficult and costly to implement claims
processing systems modifications that
would be capable of identifying and
linking related teleconsultation claims
to prevent overpayments from
occurring. Such an effort would become
even more complex if two carriers were
involved because the practitioners’
locations fell within separate carrier
jurisdictions. Moreover, total payment
might exceed what the consultant
would have otherwise received if the
presenting practitioner were to submit a
claim for a consultation at a higher
intensity level than the consultant. For
example, the consulting practitioner
might bill for a consultation requiring
only a detailed examination and low
complexity medical decisionmaking,
whereas the presenting practitioner
might bill for a consultation with a
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comprehensive examination and
moderately complex decisionmaking.
There is a 40 percent difference in the
Medicare RVU values between these
two services. Another overpayment
could occur in those rare cases where
the factor for the pricing locality for the
presenting practitioner is higher than for
the consulting practitioner.

Because of the difficulty in linking
claims, we considered another approach
that would have involved separate
claims, but without linking. We
considered establishing a new code for
the presenting practitioner’s role and
pricing it at 25 percent of the average
consultation amount. Under this option,
the consultant’s fee would be based on
the appropriate fee schedule and
adjusted by the geographic practice cost
index, but would be reduced by the flat,
national value paid to the presenting
practitioner. However, this alternative
achieves anomalous results; in several
cases, the presenting practitioner would
receive more than the consulting
practitioner. Therefore, we rejected this
option.

Coding: For teleconsultation coding
purposes, we would develop modifiers
to use in conjunction with existing CPT
codes for consultation services. The
purpose of the modifier is to identify the
service as a consultation furnished via
telecommunications systems. This
approach conforms with our view that
a teleconsultation is simply a new way
of delivering a consultation, rather than
a new service.

We considered developing a new
coding structure for teleconsultations.
We rejected this option, however,
because it is administratively
cumbersome for both the medical
community and the Medicare program.
First, the practitioner community is
already familiar with the current codes
for consultation. We believe it will be
easier for practitioners to use a single
modifier than an entirely new set of
codes. Second, separate teleconsultation
codes would unnecessarily double the
number of current codes used for
consultation services.

Proposed Regulatory Provisions

To reflect the above proposals and the
payment provisions of section 4206 of
the BBA, we would add a new §414.62
(Payment for consultations via
interactive telecommunication systems)
to our regulations. We would specify, in
paragraph (a), that Medicare total
payments for a professional consultation

conducted via interactive
telecommunications systems may not
exceed the current fee schedule amount
for the service when furnished by the
consulting practitioner. We would
further specify that the payment (1) may
not include any reimbursement for any
telephone line charges or any facility
fees, and (2) is subject to the
coinsurance and deductible
requirements of section 1833(a)(1) and
(b) of the Act. We would also specify
that the payment differential of section
1848(a)(3) of the Act applies to services
furnished by nonparticipating
physicians.

In paragraph (b), we would specify
that the beneficiary may not be billed
for any telephone line charges or any
facility fees. In paragraph (c), we would
provide that payment to nonphysician
practitioners is made only on an
assignment-related basis. Paragraph (d)
would provide that only the consultant
practitioner may bill for the
consultation, and paragraph (e) would
require the consultant practitioner to
provide the referring practitioner 25
percent of any payments, including any
applicable deductible or coinsurance
amounts, he or she received for the
consultation.

Paragraph (f) would specify that a
practitioner may be subject to the
sanctions provided for in 42 CFR
chapter V, parts 1001, 1002, and 1103 if
he or she (1) knowingly and willfully
bills or collects for services in violation
of the limitations of §414.62 on a
repeated basis, or (2) fails to timely
correct excess charges by reducing the
actual charge billed for the service to an
amount that does not exceed the
limiting charge or fails to timely refund
excess collections.

I11. Response to Comments

Because of the large number of items
of correspondence we normally receive
on Federal Register documents
published for comment, we are not able
to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, if we proceed with
a subsequent document, we will
respond to the comments in the
preamble to that document.

IV. Regulatory Impact Statement

We have examined the impact of this
rule as required by Executive Order
12866 and the Regulatory Flexibility Act

(RFA) (Public Law 96-354). Executive
Order 12866 directs agencies to assess
all costs and benefits of available
regulatory alternatives and, when
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). A regulatory impact
analysis must be prepared for proposed
rules with economically significant
effects (that is, a proposed rule that
would have an annual effect on the
economy of $100 million or more or
would adversely affect in a material way
the economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities). The benefit changes in
this proposed rule resulting from the
BBA will not result in additional
Medicare expenditures of $100 million
or more for any single FY through FY
2003. Therefore, this proposed rule is
not considered economically significant,
and, thus, we have not prepared a
regulatory impact analysis.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
most hospitals, and most other
providers, physicians, and health care
suppliers are small entities, either by
nonprofit status or by having revenues
of $5 million or less annually.

Section 1102(b) of the Social Security
Act requires us to prepare a regulatory
impact analysis for any proposed rule
that may have a significant impact on
the operations of a substantial number
of small rural hospitals. This analysis
must conform to the provisions of
section 603 of the RFA. For purposes of
section 1102(b) of the Act, we define a
small rural hospital as a hospital that is
located outside a Metropolitan
Statistical Area and has fewer than 50
beds.

We estimate that the cost of providing
consultation services in accordance
with section 4206 of the BBA will be
approximately $20 million in FY 1999
and approximately $90 million by FY
2003. Note that the FY 1999 estimate
reflects only a partial year estimate,
given the January 1, 1999 effective date
for teleconsultation coverage. We
estimate that teleconsultation will cost
approximately $270 million for the first
5 years of coverage, as indicated below:
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MEDICARE COSTS

[In millions]
FY 1999 FY 2000 FY 2001 FY 2002 FY 2003
$19 $39 $54 $70 $88

Additionally, this proposed rule
would provide for payment exclusively
for professional consultation with a
physician and certain other
practitioners via interactive
telecommunication systems. Section
4206 of the BBA does not provide for
payment for telephone line fees or any
facility fees associated with
teleconsultation that may be incurred by
hospitals included in the telemedicine
network.

Further, this rule does not mandate
that entities provide consultation
services via telecommunications. Thus,
this rule would not require entities to
purchase telemedicine equipment or to
acquire the telecommunications
infrastructure necessary to deliver
consultation services via
telecommunication systems. Therefore,
this rule does not impose costs
associated with starting and operating a
telemedicine network.

For these reasons, we are not
preparing analyses for either the RFA or
section 1102(b) of the Act because we
have determined, and we certify, that
this proposed rule would not have a
significant economic impact on a
substantial number of small entities or
a significant impact on the operations of
a substantial number of small rural
hospitals.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

List of Subjects
42 CFR Part 410

Health facilities, Health professions,
Kidney diseases, Laboratories,
Medicare, Reporting and recordkeeping
requirements, Rural areas, X-rays.

42 CFR Part 414

Administrative practice and
procedure, Health facilities, Health
professions, Kidney diseases, Medicare,
Reporting and recordkeeping
requirements, Rural areas, X-rays.

42 CFR chapter IV would be amended
as follows:

A. Part 410.

PART 410—SUPPLEMENTARY
MEDICAL INSURANCE (SMl)
BENEFITS

1. The authority citation for part 410
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh).

§410.1 [Amended]

2. Section 410.1, paragraph (a) is
amended by adding a sentence at the
end of the paragraph to read ““Section
4206 of the Balanced Budget Act of 1997
(42 U.S.C. 1395j) sets forth the
conditions for payment for professional
consultations that take place by means
of telecommunications systems.”.

3. A new §410.75 is added to subpart
B to read as follows:

§410.75 Consultations via
telecommunications systems.

(a) General rule. Medicare Part B pays
for professional consultations furnished
by means of interactive
telecommunications systems if the
following conditions are met:

(1) Each of the referring and
consultant practitioner is any of the
following:

(i) A physician as described in
§410.20.

(ii) A physician assistant as defined in
§491.2 of this chapter.

(iii) A nurse practitioner as defined in
§491.2 of this chapter.

(iv) A clinical nurse specialist as
described in §424.11(e)(6) of this
chapter.

(v) A certified registered nurse
anesthetist or anesthesiologist’s
assistant as defined in §410.69.

(vi) A nurse-midwife as defined in
§405.2401 of this chapter.

(vii) A clinical social worker as
defined in section 1861(hh)(1) of the
Act.

(viii) A clinical psychologist as
described at §417.416(d)(2) of this
chapter.

(2) The services are furnished to a
beneficiary residing in a rural area as
defined in section 1886(d)(2)(D) of the
Act, and the area is designated as a
health professional shortage area
(HPSA) under section 332(a)(1)(A) of the
Public Health Service Act (42 U.S.C.
254e(a)(1)(A)). For purposes of this
requirement, the beneficiary is deemed

to be residing in such an area if the
teleconsultation presentation takes
place in such an area.

(3) The medical examination of the
beneficiary is under the control of the
consultant practitioner.

(4) The consultation involves the
participation of the referring
practitioner, as appropriate to the
medical needs of the patient and as
needed to provide information to and at
the direction of the consultant.

(5) The consultation results in a
written report that is furnished to the
referring practitioner.

(b) Definition. For purposes of this
section, interactive telecommunications
systems means multimedia
communications equipment that
includes, at a minimum, audio-video
equipment permitting two-way, real
time consultation among the patient,
consulting practitioner, and referring
practitioner as appropriate to the
medical needs of the patient and as
needed to provide information to and at
the direction of the consulting
practitioner. Telephones, facsimile
machines, and electronic mail systems
do not meet the definition of interactive
telecommunications systems.

B. Part 414.

PART 414—PAYMENT FOR PART B
MEDICAL AND OTHER HEALTH
SERVICES

1. The authority citation for part 414
continues to read as follows:

Authority: Secs. 1102, 1871, and 1881(b)(1)
of the Social Security Act (42 U.S.C. 1302,
1395hh, and 1395rr(b)(1)).

2. Section 414.1 is revised to read as
follows:

§414.1 Basis and scope.

This part implements the following:
(a) The indicated provisions of the
following sections of the Act:

1833—Rules for payment for most Part B
services.

1834(a) and (h)—Amounts and frequency
of payments for durable medical equipment
and for prosthetic devices and orthotics and
prosthetics.

1848—Fee schedule for physician services.

1881(b)—Rules for payment for services to
ESRD beneficiaries.

1887—Payment of charges for physician
services to patients in providers.
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(b) Sections 4206(a) and (b) of the
Balanced Budget Act of 1997 (42 U.S.C.
1395)).

3. Section 414.62 is added to subpart
A, to read as follows:

§414.62 Payment for consultations via
interactive telecommunications systems.

(a) Limitations on payment. Medicare
payment for a professional consultation
conducted via interactive
telecommunications systems is subject
to the following limitations:

(1) The payment may not exceed the
current fee schedule amount of the
consulting practitioner for the health
care services provided.

(2) The payment may not include any
reimbursement for any telephone line
charges or any facility fees.

(3) The payment is subject to the
coinsurance and deductible
requirements of section 1833(a)(1) and
(b) of the Act.

(4) The payment differential of section
1848(a)(3) of the Act applies to services
furnished by nonparticipating
physicians.

(b) Prohibited billing. The beneficiary
may not be billed for any telephone line
charges or any facility fees.

(c) Assignment required for
nonphysician practitioners. Payment to
nonphysician practitioners is made only
on an assignment-related basis.

(d) Who may bill for the consultation.
Only the consultant practitioner may
bill for the consultation.

(e) Sharing of payment. The
consultant practitioner must provide to
the referring practitioner 25 percent of
any payments, including any applicable
deductible or coinsurance amounts, he
or she received for the consultation.

(f) Sanctions. A practitioner may be
subject to the applicable sanctions
provided for in chapter V, parts 1001,
1002, and 1003 of this title if he or she—

(1) Knowingly and willfully bills or
collects for services in violation of the
limitations of this section on a repeated
basis; or

(2) Fails to timely correct excess
charges by reducing the actual charge
billed for the service to an amount that
does not exceed the limiting charge for
the service or fails to timely refund
excess collections.

(Catalog of Federal Domestic Assistance
Program No. 93.774, Medicare—
Supplementary Medical Insurance Program)

Dated: February 8, 1998.
Nancy-Ann Min DeParle,
Administrator, Health Care Financing
Administration.
Dated: April 14, 1998.
Donna E. Shalala,
Secretary.
[FR Doc. 98-16278 Filed 6-19-98; 8:45 am]
BILLING CODE 4120-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 22 and 64
[CC Docket No. 96-115; DA 98-971]

Telecommunications Carriers’ Use of
Customer Proprietary Network
Information and Other Customer
Information

AGENCY: Federal Communications
Commission.

ACTION: Clarification; proposed rule.

SUMMARY: The Order released May 21,
1998 clarifies various issues pertaining
to the Second Report and Order and
Further Notice of Proposed Rulemaking
released February 26, 1998.

FOR FURTHER INFORMATION CONTACT:
Brent Olson, Attorney, Common Carrier
Bureau, Policy and Program Planning
Division, (202) 418-1580.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order
adopted and released May 21, 1998. The
full text of this Order is available for
inspection and copying during normal
business hours in the FCC Reference
Center, 1919 M St., NW., Room 239,
Washington, DC. The complete text also
may be obtained through the World
Wide Web, at http://www.fcc.gov/
Bureaus/Common Carrier/Orders/
da98971.wp, or may be purchased from
the Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3800, 1231 20th St.,
NW., Washington, DC. 20036.

Synopsis of Order on Reconsideration
l. Introduction

1. On February 26, 1998, the
Commission released a Second Report
and Order and Further Notice of
Proposed Rulemaking, 63 FR 20326,
April 24, 1998 (Second Report and
Order), interpreting and implementing,
among other things, the portions of
section 222 of the Communications Act
of 1934, as amended, that govern the use
and disclosure of, and access to,
customer proprietary network
information (CPNI) by
telecommunications carriers. Since the

release of the Second Report and Order,
a number of parties have requested that
the Commission clarify various issues
pertaining to that order. In response to
these requests, the Common Carrier
Bureau issues this order clarifying the
Second Report and Order as follows:

(a) Independently-derived
information regarding customer
premises equipment (CPE) and
information services is not CPNI and
may be used to market CPE and
information services to customers in
conjunction with bundled offerings.

(b) A customer’s name, address, and
telephone number are not CPNI.

(c) A carrier has met the requirements
for notice and approval under section
222 and the Commission’s rules where
it has both provided annual notification
to, and obtained prior written
authorization from, customers with
more than 20 access lines in accordance
with the Commission’s former CPNI
rules.

(d) Although a carrier must ensure
that its certification of corporate
compliance with the Commission’s
CPNI rules is made publicly available, it
is not required to file this certification
with the Commission.

I1. Clarification of Marketing Uses of
Customer Information Related to CPE
or Information Services

2. Section 222(c)(1) establishes the
limited circumstances in which carriers
can use, disclose, or permit access to
CPNI without first obtaining customer
approval. In interpreting section
222(c)(1) in the Second Report and
Order, the Commission adopted an
approach that allows carriers to use
CPNI, without first obtaining customer
approval, to market improvements or
enhancements to the package of
telecommunications services the carrier
already provides to a particular
customer, which it referred to as the
““total service approach.”

3. The Commission’s discussion,
however, did not specifically address a
carrier’s ability to use CPNI when its
customers obtain their
telecommunications service as part of a
bundled package that includes non-
telecommunications service offerings,
such as CPE or certain information
services.

4. We make clear that, when a
customer purchases CPE or information
services from a carrier that are bundled
with a telecommunications service, the
carrier subsequently may use any
customer information independently
derived from the carrier’s prior sale of
CPE to the customer or the customer’s
subscription to a particular information
service offered by the carrier in its
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marketing of new CPE or a similar
information service that is bundled with
a telecommunications service. Neither
CPE nor information services constitute
“telecommunications services” as
defined in the Act. Therefore, any
customer information derived from the
carrier’s sale of CPE or from the
customer’s subscription to the carrier’s
information service would not be
“CPNI"" because section 222(f) defines
CPNI in terms of information related to
a “‘telecommunications service.” As a
result, in situations where the bundling
of a telecommunications service with
CPE, information services, or other non-
telecommunications services is
permissible, a carrier may use CPNI to
target particular customers in a manner
consistent with the Second Report and
Order, and it also may use the customer
information independently derived from
the prior sale of the CPE, the customer’s
subscription to a particular information
service, or the carrier’s provision of
other non-telecommunications offerings
to market its bundled offering.

5. In an effort to further explain a
carrier’s obligation in the context of
bundled offerings, we provide an
example of how the Commission’s rules
would apply in the CMRS context. A
CMRS provider could use CMRS-
derived CPNI to target its high usage
analog wireless customers to offer them
new digital wireless service plans. If
such an analog customer also had
purchased previously a CMRS handset,
or an information service such as voice
mail, as part of a bundled offering from
the carrier, the carrier also would have
access to information concerning the
customer’s purchase of the carrier’s CPE
and information service that is
independent from the CPNI derived
from the provision of the CMRS service.
Consistent with the total service
approach, the carrier could use such
customer information to market new
digitally-compatible CPE and new voice
mail service in conjunction with the
offering of new digital wireless service
in a single contact with the customer,
without first obtaining the customer’s
approval.

6. In contrast, where a particular
customer has not purchased CPE or
information services from the carrier
that is providing its telecommunications
services, the carrier would be
subsequently prohibited from using
CPNI, without first obtaining customer
approval, to market a bundled offering
of CPE or information services with
telecommunications services to such a
customer. In this situation, absent
customer approval, the carrier would be
using CPNI in violation of section
222(c)(1) to market CPE or information

services to a customer with whom they
had no existing relationship derived
from the carrier’s sale of CPE or the
customer’s subscription to the carrier’s
information service. Similarly, the
general knowledge that all wireline
customers have a telephone would not
permit carriers to use CPNI derived from
wireline service to select those
individuals to whom to market the
carrier’'s CPE offerings.

7. We also clarify that, only where
CPE or an information service is part of
a bundled offering, including a
telecommunications service, and the
carrier is the existing CPE or
information service provider, could the
carrier use CPNI to market a new
bundled offering that includes new CPE
or similar information services. For
example, carriers cannot use CPNI to
select certain high usage customers to
whom they also sold telephones, and
then market only new CPE that is not
part of a new bundled plan. Section
222(c)(1)(A) permits the use of CPNI,
without first obtaining customer
approval, only “‘in the provision of the
telecommunications service from which
such information is derived.” Therefore,
when a carrier has identified a customer
through the use of CPNI, but is not
offering a telecommunications service in
conjunction with its marketing of CPE
or information services, that carrier
would be using CPNI outside the
provision of the service from which it is
derived, in violation of section 222 and
the Commission’s rules.

I11. Customer’s Name, Address, and
Telephone Number

8. We clarify that a customer’s name,
address, and telephone number do not
fall within the definition of CPNI, set
forth in section 222(f)(1).

9. We consider this information to be
part of a carrier’s business record or
customer list that identifies the
customer and indicates how that
customer can be contacted by the
carrier. Although such information
generally appears on a customer’s
billing statement, it does not pertain to
the “telephone exchange service or toll
service” received by the customer, as
specified by the statutory definition in
section 222(f)(1)(B). If the definition of
CPNI included a customer’s name,
address, and telephone number, a
carrier would be prohibited from using
its business records to contact any of its
customers to market any new service
that falls outside the scope of its
existing service relationship with those
customers. In fact, under such an
interpretation, a carrier would not even
be able to contact a single customer in
an effort to obtain permission to use

their CPNI for marketing purposes
because the carrier’s mere use of its
customer list to initiate contact with its
customers would constitute a violation
of section 222. This anomalous result
was clearly not intended by section 222.
Therefore, we clarify that a carrier’s use
of its customers’ name, address, and
telephone number for marketing
purposes would not be subject to the
CPNI restrictions in section 222(c)(1)
because such information is not CPNI.
Thus, under section 222 and the
Commission’s rules, a carrier could
contact all of its customers or all of its
former customers, for marketing
purposes, by using a customer list that
contains each customer’s name, address,
and telephone number, so long as it
does not use CPNI to select a subset of
customers from that list.

IV. Notice and Written Approval Under
the Computer 111 CPNI Framework

10. Prior to the adoption of the
Telecommunications Act of 1996, the
framework established under the
Commission’s Computer 1l regime
governed the use of CPNI by the BOCs,
AT&T, and GTE to market CPE and
enhanced services. Two important
components of this Computer 111
framework were: (1) a carrier’s
obligation to provide an annual
notification of CPNI rights to multi-line
customers regarding enhanced services,
as well as a similar notification
requirement regarding CPE that applied
only to the BOCs, and (2) a carrier’s
obligation to obtain prior written
authorization from business customers
with more than 20 access lines to use
CPNI to market enhanced services. We
clarify that in circumstances where a
carrier has provided annual notification
and received prior written authorization
from customers with more than twenty
access lines, the requirements for notice
and approval under section 222, and the
associated Commission rules, are
satisfied for those customers.

11. We find that carriers that have
complied with the Computer 111
notification and prior written approval
requirement in order to market
enhanced services to business
customers with more than 20 access
lines are also in compliance with
section 222 and the Commission’s rules.
Such carriers may rely on their previous
compliance with the Computer 111
notification and approval requirements
to market enhanced services to business
customers with more than 20 access
lines without taking any additional
steps to notify such customers of their
CPNI rights or to obtain customer
approval to use CPNI to market
enhanced services to such customers.
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V. Safeguards

12. As one of several CPNI safeguards,
the Commission required in the Second
Report and Order each carrier to certify
that it is in compliance with the
Commission’s CPNI rules. In describing
a carrier’s duty, the Commission stated
that each carrier must “submit a
certification” and that the certification
“must be made publicly available.” We
clarify that the Commission’s use of the
word “‘submit” in the order was not
intended to require carriers to file such
certifications with the Commission.
Rather, the order directs carriers to
ensure only that these corporate
certifications be made publicly
available.

VI. Ordering Clauses

13. It is ordered that, pursuant to
sections 1, 4(i), 222 and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 222 and
303(r), and authority delegated
thereunder pursuant to sections 0.91
and 0.291 of the Commission’s rules, 47
CFR 0.91, 0.291, this Order is hereby
adopted.

Federal Communications Commission.
Richard K. Welch,

Acting Deputy Chief, Common Carrier
Bureau.

[FR Doc. 98-16511 Filed 6-19-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 73 and 74
[MM Docket No. 98-93; FCC 98-117]

1998 Biennial Regulatory Review—
Streamlining of Radio Technical Rules

AGENCY: Federal Communications
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Commission seeks
comment on proposals that would
change fundamentally the way it
evaluates proposals that would create
interference in the FM band. It also
seeks comment on whether the
contingent application rule should be
modified to permit coordinated facility
modifications among broadcasters. The
Commission proposes a signal
propagation methodology that more
accurately takes into account terrain
effects to better predict where
interference would not occur; adoption
of this methodology would permit
certain applicants to obtain greater
service improvements. The Commission
also proposes other changes to promote

greater technical flexibility in the FM
service and to streamline and expedite
the processing of applications to modify
existing facilities in several services.

DATES: Comments must be filed on or
before August 21, 1998. Reply
comments are due September 21, 1998.
Written comments by the public on the
proposed information collections are
due on or before August 21, 1998.

ADDRESSES: All comments and reply
comments should be addressed to the
Office of the Secretary, Federal
Communications Commission, 1919 M
Street, N.W., Washington, D.C. 20554.
Copies of these pleadings also should be
sent to the Mass Media Bureau, Audio
Services Division (Room 302), 1919 M
St., N.W., Washington, D.C. 20554, and
the Office of General Counsel (Room
610), 1919 M St., N.W., Washington,
D.C. 20554. In addition to filing
comments with the Secretary, a copy of
any comments on the information
collections contained herein should be
submitted to Judy Boley, Federal
Communications Commission, Room
234, 1919 M Street, N.W., Washington,
D.C. 20554, or via the Internet to
jboley@fcc.gov and to Timothy Fain,
OMB Desk Officer, 10236 NEOB, 725—
17th Street, N.W., Washington, D.C.
20503 or via the Internet to
fain__t@al.eop.gov.

FOR FURTHER INFORMATION CONTACT:
Peter Doyle, Dale Bickel or William
Scher, Audio Services Division, Mass
Media Bureau, (202) 418-2780. For
additional information concerning the
information collections contained in
this Notice of Proposed Rulemaking
(Document) contact Judy Boley at (202)
418-1214, or via the Internet at
jboley@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking in MM Docket
No. 98-93 and FCC No. 98-117, adopted
June 11, 1998 and released June 15,
1998. The complete text of this Notice
of Proposed Rulemaking is available for
inspection and copying during regular
business hours in the FCC Reference
Center (Room 239), 1919 M St., N.W.,
Washington, D.C. 20554 and may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, (202) 857-3800
(phone), (202) 857-3805 (facsimile),
1231 20th St., N.W., Washington, D.C.
20036.

Synopsis of Notice of Proposed
Rulemaking

I. Negotiated Interference in the FM
Service

A. Introduction/Background

1. The Commission frequently has
used the term ““negotiated interference”
to describe agreements between or
among stations to accept new or
increased interference within their
protected service contours, typically in
connection with proposals to expand
service by one or several stations. The
Commission generally has rejected
attempts by applicants to negotiate
interference levels on a case-by-case
basis, holding that the selection of
interference standards is a non-
delegable Commission responsibility.
Nevertheless, the Commission has
concluded that the public interest
would be served by modifying the
contingent application rule and AM cut-
off procedures to facilitate coordinated
technical changes between AM stations.
No parallel changes have been adopted
for FM applications, with the exception
of certain grandfathered short-spaced
stations. Thus, the Commission has
condoned the use of agreements to
promote service improvements in the
technically more difficult AM service,
as well as agreements between stations
that operate, axiomatically, at spacings
substantially less than current new
station requirements, while consistently
rejecting the use of these same
agreements between fully-spaced FM
stations where interference concerns
generally would be less. In short,
current Commission policy provides the
least flexibility for technical facility
improvements in mid-sized major
markets where FM broadcasters face the
greatest technical constraints to
undertake such improvements.

B. Specific Proposals

i. Agreements Involving Applications
for Coordinated FM Station Changes

2. Background. Section 73.3517
prohibits the filing of contingent
applications in the FM broadcast
services.! As stated above, the
Commission permits the filing of
contingent applications to facilitate
interference reduction and service
improvements by either separately or
commonly owned AM stations. The
Commission has received similar
requests from FM stations that have
entered into agreements that propose
‘“‘coordinated” or “interrelated” facility

1The rule does not differentiate between major
and minor changes. Amendment of Sections 1.517
and 1.520, 61 FCC 2d 38 (1976).
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relocations, modifications, and *‘one-
step” upgrades and downgrades.2

3. Discussion. We propose to allow
the filing of contingent minor change
FM construction applications on a
limited basis. We would require that
such applications be filed on the same
date, and that each include a copy of the
agreement covering all related
applications. These related minor
change applications would be processed
and if grantable, granted
simultaneously. The construction
permits would be conditioned as
necessary to allow an orderly
implementation of non-interfering
service. If any application in the group
could not be approved, we propose to
dismiss all applications filed as an
interrelated group. We would reject any
coordinated agreement that, in our
determination, would not serve the
public interest. We seek comment on
each aspect of this proposal.

4. We also propose to permit the filing
of contingent proposals that include
one-step upgrade and downgrade
applications. We tentatively conclude
that this change is consistent with the
rationale underlying the one-step
policy. The “opportunity” for filing
competing proposals in this context is
wholly dependent on two stations
reaching agreement on the coordinated
facility changes. However, stations are
reluctant to pursue coordinated facility
changes where there is a possibility that
a competing application could be filed.
We tentatively conclude that the
potential preclusion of competing
allotment and minor change proposals
is consistent with the public interest,
and that the proposed procedures are
consistent with section 307(b) of the
Act.

5. In addition, we tentatively
conclude that contingent applications
should be limited to four related,
simultaneously filed applications. We
seek comment on this limitation and
whether a different policy should apply
where some or all proposals involve
stations under common ownership.

6. We also propose additional
requirements when the coordinated
changes include cancelling an NCE FM
station license. In 1990, the Commission
decided against establishing a specific
local transmission service floor with
respect to our public interest evaluation

2The commercial FM ‘“‘one-step’” processing rules
were designed to facilitate improvements by
eliminating the necessity for a petition for
rulemaking in instances where licensees seek
upgrades on adjacent and co-channels,
modifications to adjacent channels of the same
class, and downgrades to adjacent channel. One-
step applications are processed as minor change
applications.

of contingent arrangements that propose
to terminate AM facilities. Instead we
adopted guidelines that permit case-by-
case evaluation of such applications. We
propose to apply AM interference
reduction principles to NCE FM
agreements proposing the cancellation
of an NCE FM station license. Thus,
proposals could not create white or gray
areas.3 In addition, agreements to
terminate a community’s only local
transmission service would be
considered on a case-by-case basis and
would take into account the availability
of other services and the possibility of
restoring local service with either an
AM or FM station. We seek comment on
whether to establish a ““local service
floor” to ensure that the granting of
contingent applications does not result
in a loss of service that would be
detrimental to the public interest.

ii. Agreements Involving Applications
That Would Cause New or Increased
Interference

7. Background. The Commission has
been extremely reluctant to permit the
creation of interference within a
station’s protected service contour,
particularly where none currently
exists. We have been concerned that this
policy would lead to further clustering
of stations in urban areas in
contravention of section 307(b) of the
Act. We also have opposed such
proposals on spectrum efficiency
grounds and because grant of
interference-creating applications could
effectively foreclose facility
improvements by stations receiving new
interference. Nevertheless, we believe
that this technical streamlining
initiative provides an opportunity to
reconsider our policy options in the
context of the technically simpler NCE
FM and commercial FM services. Radio
is truly a mature service. Congestion in
the FM band provides a major technical
impediment to the further “urban
clustering” of stations. Moreover, a
station’s core obligation to serve its
community of license will continue to
limit transmitter relocations and service
area modifications. As a result,
measures designed to give broadcasters
additional flexibility may raise lesser
concerns at this time regarding the ““fair,
efficient, and equitable distribution of
radio service * * *4

3A “white” area receives no full-time aural
service, a “‘gray”’ area receives one full-time aural
service. We note that case law suggests that the
Commission is precluded from allowing the
creation of any white or gray areas. See, e.g., West
Michigan Television v. FCC, 460 F.2d 883 (D.C. Cir.
1971).

447 U.S.C. 307(b).

8. There are additional reasons to
reconsider these policies at this time.
The financial and management
sophistication of the radio broadcast
industry has grown dramatically in
recent years, spurred by fundamental
changes in local ownership and the
elimination of national ownership
restrictions. Moreover, both Congress
and the Commission are committed to
relying to the greatest extent possible on
competitive communications markets
rather than resource-intensive
regulatory policies to safeguard the
public interest. In this environment, we
seek comment on whether it is possible
to provide broadcasters some additional
flexibility under our technical rules to
expand service while at the same time
establishing requirements to ensure that
negotiated interference agreements are
limited to situations where service gains
would outweigh service losses and the
creation of new and/or expanded areas
of interference.

9. Discussion. We seek comment on
whether we should amend §8§ 73.215(a)
and 73.509 to permit applications that
would result in prohibited overlap and,
therefore, interference based on the
following four criteria:

(1) Total interference received by any
station from all interfering stations must
be no greater than five percent of the
area and population within each
affected station’s protected service
contour;

(2) Total service gain must be at least
five times as great as the increase in
total interference, in terms of both area
and population. Service gain would be
defined as the difference between the
current service contour area and
population, and the proposed service
contour area and population. Total
service gain would be the sum of all
service gains for all stations included in
the agreement. Interference increase
would be defined as the difference
between the current interference area
and population, and the proposed
interference area and population. Total
interference would be the sum of all
interference increases and decreases
received by all affected stations and
applicants, in terms of area and
population. Interference calculations
would include interference received by
a proposal even if it occured beyond
that station’s current service contour. If
interference calculations made in
accordance with this criterion
established that total interference would
be decreased, an applicant would be
exempt from any service gain
requirement;

(3) No predicted interference can
occur within the boundaries of any
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affected station’s community of license;
and

(4) Any application causing or
receiving interference in an area that
previously received interference-free
service would be required to
demonstrate the existence of at least five
remaining aural services within each
interference area.

We request comment on each of these
factors, including whether the
interference cap and gain/loss ratio
strike an appropriate public interest
balance. Should the Commission adopt
additional or fewer restrictions? Should
the Commission adopt separate service
floor requirements for commercial and
NCE FM stations?

10. If a rule change is adopted,
applicants would be required to file
coordinated facility modifications on
the same date and clearly cross-
reference all associated applications. A
copy of the written consent of all
stations receiving interference within
their protected service contour as a
result of proposed facility
modification(s) would be submitted
with the applications. Under this
approach, we would amend Form 301 to
require applicants to certify compliance
with these negotiated interference
standards and to submit supporting
materials in exhibit form. We believe
that careful review of interference-
creating proposals filed pursuant to
novel procedures would be particularly
warranted. We seek comment on this
conclusion and whether the
Commission should rely on applicant
certifications without supporting
exhibits. All non-reserved band
applications would be required to
satisfy the less stringent § 73.215(e)
spacing requirements and all
construction permits granted to FM non-
reserved band applicants would be
granted as § 73.215 proposals. In
addition, we would amend § 73.509 to
prohibit second- and third-adjacent
channel NCE FM stations from
proposing transmitter sites within an
affected station’s 63 dBu contour. This
would prevent interference areas deep
within a station’s service contour, and
assure minimum distance separations
between stations, thus promoting fair
and equitable distribution of stations as
required by section 307(b) of the
Communications Act. We seek comment
on whether this NCE FM restriction is
necessary to prevent a deluge of
modification applications that would
shift service away from less well-served
areas. All construction permits granted
pursuant to these procedures would be
conditioned on the simultaneous
implementation of all related proposals.

We invite comment on each aspect of
this proposal.

11. To the extent that these
procedures would result in the favorable
consideration of applications that
propose new areas of caused
interference, they would also support
changes in the way we treat interference
received. New areas of received
interference can result from a station’s
unilateral proposal to extend its own
service contour so that it overlaps the
interfering contour of an authorized
station. In effect, such a proposal
reflects a station’s determination that
increased potential listenership
outweighs a certain amount of
interference within its (expanded)
service area. Typically, the new area of
interference affects potential listeners
who were not predicted to receive
service previously. We seek comment
on whether we should permit such
modifications provided that an
applicant demonstrates compliance
with each of these requirements.
However, no consent from any other
station would be required where the
proposal would not result in
interference occurring within the
service contour of any reserved band
station, any 8 73.215 station or any
station operating with the equivalent of
maximum class facilities. Applicants
that propose a short-spacing to any
other type of station would have to
obtain consent from such affected
station to receive interference. If the
affected station chooses not to increase
power simultaneously to a full-class
facility as part of the agreement with the
applicant, the affected station must
request reclassification as a § 73.215
licensee/permittee. This ““§73.215
condition” on the affected station’s
authorization effectively would limit
that station to its current facilities (with
regard to the applicant’s proposal) and
would prevent subsequent unilateral
increases by the affected station
resulting in interference caused to the
applicant’s improved facilities.

12. We seek comment on whether we
should follow the methodology adopted
in the recent grandfathered short-spaced
FM station proceeding to determine
areas of interference using the desired-
to-undesired signal strength ratio
analysis and the standard F(50,50) and
F(50,10) propagation curves.
Grandfathered Short-Spaced FM
Stations, Report and Order, 62 FR
50518, September 26, 1997. As noted
therein, the ratio method is the most
appropriate method for determining
areas of interference. We seek comments
on this view. Cochannel interference
would be predicted to exist at all
locations within the desired station’s

coverage contour where the undesired
(interfering) F(50,10) field strength
exceeds a value 20 dB below the desired
(protected) F(50,50) field strength. First-
adjacent channel interference would be
predicted to exist at all locations within
the desired station’s coverage contour
where the undesired (interfering)
F(50,10) field strength exceed a value 6
dB below the desired (protected)
F(50,50) field strength. Second- and
third-adjacent channel interference
would be predicted to exist at all
locations within the desired station’s
coverage area where the undesired
(interfering) F(50,10) field strength
exceeds a value 40 dB above the desired
(protected) F(50,50) field strength. We
invite comment on these standards and
the use of this methodology.

13. We believe that consideration is
warranted in this document of the
standards that would apply to waiver
requests of the interference rules
proposed herein. Section 73.215
codifies a relief mechanism for
applicants to specify sub-standard
spacings provided that certain criteria
are met. If an applicant cannot meet
these standards, then § 73.207 distance
separation requirements must control.
We propose to continue to follow this
same procedure with regard to any
interference-related rule changes
adopted pursuant to this document.
Specifically, in analyzing a request for
waiver of §73.215(e), we propose to
measure the short-spacing in accordance
with §73.207 and to apply the
traditional threshold three-part and
public interest tests developed in
§73.207 jurisprudence. Similarly, with
regard to interference-creating proposals
between or among consenting
broadcasters, the Commission would
consider prohibited overlap in
accordance with established precedent.
In no event would such an applicant be
entitled to a presumption that creating
any interference—much less five
percent—within any station’s protected
service contour would be in the public
interest. We seek comment on these
proposed waiver policies.

14. A broadcaster’s obligations to
accurately prepare each facility
application, to truthfully complete each
application certification, to construct
and operate facilities in accordance with
its authorization, and, generally, to
adhere to the Commission’s technical
rules become particularly significant
where stations may create small
amounts of interference and where
several facility modifications may be
mutually interdependent. We are fully
committed to exercising our plenary
enforcement powers against applicants
that enter into negotiated interference
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agreements where we find that
application showings and/or
certifications have fallen short of
Commission standards, regardless of the
time at which the application errors are
brought to the Commission’s attention.
In the event we adopt negotiated
interference procedures for FM stations,
we propose to publish, as necessary,
decisions that explain or clarify these
new procedures. We believe that a
program that combines strict
enforcement and broad information
dissemination would promote full and
candid disclosure of material technical
information in applications and
compliance with our rules and policies.
We seek comment on this enforcement
approach for negotiated interference
agreements. We also request that
commenters identify specific
enforcement procedures that the
Commission should follow and the sort
of sanctions that it should impose where
an applicant provides false or
incomplete information in its
application or where construction is at
variance to an authorization.

15. We seek comment on whether this
proposal to permit small amounts of
interference in limited circumstances
would protect service to a station’s
community of license and would help
preserve an adequate service floor for all
listeners. In particular, we invite public
comment on the following issues to help
develop a better record on the technical
and policy issues that these proposals
raise: (1) Would these negotiated
interference procedures sufficiently
protect the interests of listeners and
licensees not party to an agreement?; (2)
Could this proposal result in service
losses to smaller communities and/or
less desirable demographic audiences?;
(3) Should negotiated interference
agreements between commercial
stations be treated differently from
agreements between noncommercial
educational stations?; (4) How might
this proposal affect the development
and implementation of in-band on-
channel (IBOC) digital radio systems?;
(5) Is there a danger that negotiated
interference agreements over time may
lead to less flexibility to make future
changes when, for example, a
transmitter site is lost and a station must
relocate?; (6) Is there reason to believe
that the accumulation of negotiated
interference agreements over a period of
years could lead to a general
degradation of FM service in the United
States?; (7) Is this negotiated
interference proposal consistent with
section 307(b) of the Communications
Act?; (8) To what extent should the
Commission rely on applicant

certifications to ensure compliance with
negotiated interference agreement
requirements?; (9) Should the
Commission require licensees to
maintain negotiated interference
agreements in their local public
inspection files? Should they be filed
with the Commission?; (10) Should the
Commission limit agreements to one or
several license terms? Should an
agreement be terminable following the
transfer of a station that previously
consented to interference within its
service contour?; (11) What remedies
should the Commission and affected
licensees have if a station breaches its
negotiated interference agreement?

11. Other Proposals To Give Stations
Greater Technical Flexibility

A. The Point-to-Point Prediction
Methodology

16. Background. Interference between
FM stations is defined in terms of
protected and interfering contours.
Because of the limited length (3 to 16
kilometers) of the radials used to
determine antenna height above average
terrain, the Commission’s standard
propagation methodology does not
accurately account for all terrain effects.
In 1975, the Commission adopted a
limited correction factor to measure
“terrain roughness” to overcome the
effects of terrain beyond 16 kilometers.5
However, the Commission later stayed
the general use of the terrain roughness
factor (contained in § 73.313 (f) through
(j) and Figures 4 and 5 of § 73.333)
because of difficulties with *‘atypical
terrain configurations.” 6 Presently, the
Commission does not accept
supplemental terrain analyses to
determine predicted interference
between FM stations. Thus, applications
proposing new or expanded service may
be precluded unreasonably where
interference is predicted although, in
fact, unlikely.

17. Discussion. In Appendix B of this
document, we set forth a supplemental
point-to-point (“PTP”’) prediction model
which under many circumstances
would provide for a more accurate
prediction of interfering contours. We
propose that an applicant may use the
PTP method to calculate interfering
contours for the purpose of
demonstrating compliance with the
Commission’s various overlap/

SField Strength Curves, Report and Order in
Dockets 16004 and 18052, 53 FCC 2d 855, 863
(1975).

6 Temporary Suspension of Certain Portions of
Sections 73.313, 73.333, 73.684, and 73.699, FCC
75-1226, 56 FCC 2d 749 (1975), stay extended
indefinitely, 40 Rad. Reg. 2d 965 (1977).

interference requirements.” Such
showings would be limited to the
relationships between the PTP predicted
interfering contours and the affected
station’s standard F(50,50) curve
predicted protected service contour. We
also propose to permit the use of PTP
methodology to demonstrate
compliance with the interference area
and population limits set forth above for
negotiated interference agreements.

18. We tentatively conclude that
applicants should be permitted to use
the PTP methodology for certain other
purposes. All commercial FM stations
must demonstrate compliance with the
community of license city grade
coverage requirements of § 73.315. Since
the PTP methodology more accurately
incorporates the effects of terrain into
the prediction of coverage, we propose
to permit the use of PTP calculations by
both applicants and objectors to resolve
any questions raised regarding
compliance with §73.315 and to treat
the PTP calculations as controlling. We
propose to require applicants to submit
a PTP contour study where terrain
between a transmitter site and a
community of license could put in issue
either the use of the standard
methodology or the station’s compliance
with city grade coverage requirements.
Existing stations that currently cover
their community based on the standard
prediction method, but fail to satisfy the
PTP methodology, would be exempt
from a PTP determination provided they
do not propose to relocate transmission
facilities or withdraw coverage towards
the community of license. Additionally,
we propose to allow PTP methodology
in two specific instances that require the
calculation of 3.16 mV//m coverage: (1)
compliance with main studio
requirements of § 73.1125; 8 and (2)
demonstration that an allotment, when

7Specifically, we refer to interfering contours
calculated in association with the Commission’s
overlap requirements for FM commercial, NCE FM,
and FM Translator stations (47 CFR 73.215, 73.509,
73.1204, respectively); overlap of the interfering
contours of intermediate frequency (IF)
grandfathered short-spaced stations (8§ 73.213(b));
and the interfering contours utilized in showings
that involve undesired- to-desired (U/D) signal
ratios in conjunction with FM to TV Channel Six
interference showings (§ 73.525) and public interest
showings related to pre-1964 grandfathered short-
spaced stations (§ 73.213(a)).

8The staff currently entertains alternate
prediction methods in the context of main studio
locations. However, in order to warrant study,
current commercial FM processing policy requires
that such showings may be submitted if they alter
the 3.16 mV/m contour by at least ten percent when
compared to the standard prediction method. In
contrast, the staff can efficiently confirm that an
applicant has properly used the PTP methodology.
Accordingly, we propose to eliminate the ten
percent method for PTP contour studies that
establish compliance with the Commission’s main
studio location rule.
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considered at maximum Class facilities,
would comply with § 73.315 with
respect to the community of license (if
use of a supplemental method is
warranted consistent with existing
precedents). We seek comment on these
proposals.

19.The PTP methodology is proposed
in this document for the primary
purpose of demonstrating that the
standard prediction method overstates
the area encompassed by a station’s
interfering contour. Thus, we propose to
prohibit the use of the PTP methodology
to extend interfering contours beyond
the standard F(50,10) predicted curves
for the purpose of demonstrating
harmful interference received. PTP
showings are not permitted in any of
our international agreements and thus
could not be used to demonstrate
compliance with international
requirements. We also propose not to
permit the use of this methodology to
calculate protected service contours for
the purposes of demonstrating: (1) the
lack or existence of overlap; or (2)
compliance or non-compliance with
contour limitations for boosters, fill-in
translators, or auxiliary facilities. In
addition, we propose not to consider
PTP showings in the context of
demonstrating compliance with the
multiple ownership requirements of
§73.3555. We seek comments on each
aspect of this proposal regarding the
adoption and use of the PTP
methodology.

20. As noted above, we stayed the
terrain roughness provision because of
difficulties with atypical terrain
configurations. However, this
adjustment and the PTP prediction
method would provide a more
sophisticated and not unduly
burdensome method of assessing the
effects of a variety of terrain anomalies.
Therefore, we propose to delete the
long-stayed terrain roughness provisions
from § 73.313(f) though (j) and Figure 4
of §73.333 from the Commission’s rules
as they apply to FM broadcast stations.
We seek comment on these proposals.

B. Commercial FM Technical
Requirements: Amendments to § 73.215

i. Reduced Minimum Separation
Requirements in § 73.215(e) for Second-
and Third-Adjacent Channel Stations

21. Background. In 1989, the
Commission adopted § 73.215 to afford
FM applicants some additional
flexibility in locating potential
transmitter sites. In response to
concerns of spectrum overcrowding, the
Commission retained minimum but
lesser spacing requirements for § 73.215
applicants. For second- and third-

adjacent channel stations, § 73.215(e)
generally limits the amount of relief
from §73.207 minimum distance
separation requirements to no more than
three kilometers and in some cases
provides no relief.9 As a result, stations
with second-and third-adjacent channel
spacing problems have, in many cases,
less flexibility to relocate facilities
under § 73.215(e) than under the former
§73.207 waiver policies that permitted
the staff to grant spacing waivers of up
to six kilometers.

22. Discussion. We propose to revise
the §73.215(e) spacing table to afford all
FM commercial stations a minimum of
6 kilometers of relief from the
applicable § 73.207(a) standards. We
also propose that grants under this
proposal would continue to be listed as
a contour protection construction
permit. We seek comment on these
proposals.

ii. Additional Flexibility for Stations in
Puerto Rico and the U.S. Virgin Islands

23. In 1993, the staff granted a request
for waiver of 8 73.215(a)(1) to permit an
alternate method to define the protected
and interfering contours of certain
stations in the Virgin Islands and Puerto
Rico.19 We propose revising § 73.215 to
incorporate the actual protected and
interfering contours for Class A, B1 and
B stations set forth in St Croix Wireless
Co. The proposed modifications take
into account the higher HAAT limits
specified in the rules for Puerto Rico
and the Virgin Islands, while affording
stations additional site location
flexibility. We believe that this revision
would protect other stations from
interference in excess of that which may
occur under our spacing rules. We seek
comment on this proposal.

9 Specifically, out of 28 possible combinations
between the second-and third-adjacent channel
stations, § 73.215 provides 10 km relief to Class
B1—C stations, and 9 km relief to Class C2-C
stations. In addition, four combinations have 3 km
of relief, 14 combinations have 2 km of relief, five
combinations have 1 km of relief, and three
combinations have no relief.

10See St. Croix Wireless Co., Inc., 8 FCC Rcd 7329
(1993). In St. Croix Wireless, Co., the permittee
requested a waiver of § 73.215 as it defined the
protected contour of a Class B station as the 54 dBu
contour. The permittee demonstrated that use of the
54 dBu contour for Class B stations in Puerto Rico
and the Virgin Islands produced an anomalous
result, affording vastly more protection than the
spacings provide. Instead, the permittee showed
that given the spacings and maximum facilities
permitted in this region, the normally protected
contour of such stations is the 63 dBu contour, and
the use of this contour for Caribbean stations
produces a result equivalent to that on the
mainland.

C. New Class C Height Above Average
Terrain Requirements

24. Background. A recent staff study
reveals that many Class C stations
operate with facilities that are
significantly less than maximum.
Specifically, the study reveals that 519
of the 863 FM stations presently
occupying Class C assignments, or
approximately 60 percent, operate with
facilities less than 450 meters HAAT.
The fact that such a large percentage of
Class C stations are operating more than
150 meters below one-half the
maximum antenna height limitation of
600 meters HAAT indicates that the
Commission’s present allotment
structure overprotects a substantial
number of Class C stations and,
therefore, may unnecessarily preclude
proposals to introduce new and/or
expand existing services.

25. Discussion. We propose to create
an additional intermediate class of
stations between Class C and Class C1,
to be designated Class CO (Class C zero).
Class CO stations would have a
maximum height limitation of 450
meters HAAT and a minimum antenna
height requirement of 300 meters
HAAT. Both classes of stations would
be required to maintain a power level of
100 kW, the present value for Class C
stations. Under this proposal, Class C
stations would be required to operate at
a minimum antenna height of no less
than 451 meters HAAT. We would
amend the FM distance separation
tables to include the reduced spacing
requirements for the new station class.
In order to provide a reasonable
opportunity for existing Class C stations
not operating at the proposed antenna
height minimum to maintain their full
Class C status, we propose a three-year
transition period to obtain a
construction permit specifying an
antenna HAAT of at least 451 meters.
During the three-year period, each such
station would be renewed on a
conditional basis. If the station has not
obtained the necessary authorization
within the three-year period, then the
station would be reclassified as a Class
CO station. We seek comments regarding
this proposal, including comments that
may shed light on the additional service
the proposed additional station class
could create, the effect of the loss of
primary service areas for reclassified
Class CO stations, and whether creation
of a temporary “‘buffer zone’ to protect
the ability of existing Class C stations to
upgrade during the three-year transition
period would be appropriate.
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D. Streamlined Application Processing
Changes

i. Extending First Come/First Served
Processing to AM, NCE FM and FM
Translator Minor Change Applications

26. Background. Under our present
rules, minor change applications for
non-reserved FM band broadcast
stations are subject to “first come/first
served’ processing, whereby a first-filed
application cuts off the filing rights of
subsequent, mutually exclusive
proposals. Minor changes for AM,
reserved FM band and FM translator
stations do not receive such cut-off
protection, but remain subject to
competing proposals until the staff
disposes of the applications. This policy
imposes significant uncertainty and
delay on minor change applicants in
these services: at any time during the
pendency of an application, a
conflicting proposal may be filed that
could halt further processing of the
application and necessitate a technical
amendment, settlement between the
parties or designation of the mutually
exclusive applications for comparative
hearing.

27. Discussion. We propose to extend
application of the first come/first served
processing system to AM, NCE FM and
FM translator minor change
applications. We believe that the
unlimited exposure to conflicting
applications and the concomitant
expense and delay under the current
policy is both inequitable and
inconsistent with our treatment of
minor changes for FM commercial band
stations. We anticipate that this
proposal would effectively remedy the
uncertainty and delay presently
associated with AM, NCE FM and FM
translator minor change applications.
We invite comment on this proposal.

ii. Revisions to the Definition of
“Minor’” Change in AM, NCE FM, and
FM Translator Services

28. Background. Under our present
rules, a proposed change in the facilities
of an existing commercial FM band
station is classified as a major change
only if it involves a change in
community of license and/or certain
changes in frequency and/or class. For
AM, NCE FM and FM translator
stations, however, various other facility
changes also are classified as major
changes: (1) for AM stations, most
proposed increases in power; (2) for
NCE FM stations, any proposed change
of 50 percent or more in the station’s
predicted 1 mV/m (60 dBu) coverage
area; and (3) for FM translators, any
proposed change or increase of over 10
percent in the 1 mV/m coverage area.

Accordingly, facility modification
applications in these services may be
subject to additional administrative
procedures.

29. We propose to expand the
definition of minor change for the AM,
NCE FM and FM translator services to
conform to the commercial FM “minor
change” definition. Thus, only
applications to change community of
license and to change to a non-mutually
exclusive channel and class would be
classified as ““major” changes.11 To
prevent NCE FM and FM translator
stations from abandoning their present
service areas, however, we propose to
require these stations to continue to
provide 1 mV/m service to some portion
of their presently authorized 1 mV/m
service areas in order for their
applications to be classified as minor
changes. We tentatively conclude that
this proposal would eliminate the
present inconsistent treatment of
proposed facilities increases for
different radio services without
undermining the administration of any
Commission rule or policy. We invite
comment on this proposal.

iii. Coordinate Corrections by Single
Application for Licensed Stations

30. Background. Presently, broadcast
stations seeking to correct coordinates
must file a construction permit
application, and after grant, a license
application.12 Coordinate corrections,
however, are generally considered to be
minor changes to broadcast facilities
because they do not involve physical
changes to the facilities or a change in
licensed parameters. We believe that for
many coordinate corrections the two-
application procedure is unduly
burdensome.

31. Discussion. We propose to adopt
new provisions in Parts 73 and 74 to
allow corrections of coordinates for
broadcast facilities, where no other
licensed parameters are changed, via a
single license application. We also
propose to require the applicant to
certify that all licensed parameters not
altered in the license application would
remain unchanged. Under our proposal,
the applicant would not be required to
file a separate construction permit. We
propose to make this procedure
available where the correction would be
less than 3 seconds latitude and 3
seconds longitude, provided that the
applicant has sought FAA clearance and
antenna structure registration.13 We seek

11We propose to continue to treat AM

applications to change from Class B to Class D as
“minor’” changes.

12See 47 CFR 73.1690(b)(2) and 73.3536.

13|n 1996, the Commission received comments in
response to the Notice of Proposed Rulemaking in

comment on this proposal and whether
an alternative standard should be
adopted. We also propose to continue
our policy of issuing public notices
announcing the receipt of the
application, and the processing of the
coordinate correction as if it were a
routine minor change application.
However, in the event the coordinate
correction establishes a violation of our
technical rules, the Commission would
retain a full range of options including
the designation of the license
application for hearing and the issuance
of an order to show cause why the
construction permit should not be
revoked. We propose to require any
permittee that discovers an antenna
structure coordinate error to file an
application to modify its outstanding
construction permit. We tentatively
conclude that the Commission may
adopt this change in licensing
procedures pursuant to section 319(d) of
the Communications Act. We seek
comment on these proposals.

iv. FM Translator and Booster Station
Power Reductions by Single Application

32. Background. We have found when
reviewing license renewals that many
FM translator and booster stations are
actually operating at a power less than
that specified in their license. In order
to authorize the reduced power
operation, we now require licensees to
go through the two-step process. In
addition, FM translator licensees may
resolve an interference complaint by a
reduction in power. In this instance, the
two-step process delays the resolution
of the interference problem.

33. Discussion. In order to expedite
FM station license modifications in
these circumstances, we propose to
eliminate the two-step application
process for FM translator and booster
stations seeking to decrease ERP. We
tentatively conclude that recent changes

MM Docket 96-58 requesting that a rule be adopted
to allow a coordinate correction in a modification
of license application, thereby eliminating the
requirement for a construction permit. See Certain
Minor Changes in Broadcast Facilities Without a
Construction Permit, Notice of Proposed
Rulemaking, 61 FR 15439, April 8, 1996. The
Commission denied the request stating that the
proposed one-step procedure could invite abuse by
applicants “‘correcting”” coordinates to a short-
spaced transmitter site or a site involving
prohibited contour overlap. By retaining the
construction permit process, the Commission
indicated that the safeguards against abuse inherent
in the construction permit process would be not be
lost. See Certain Minor Changes in Broadcast
Facilities without a Construction Permit, Report and
Order, 62 FR 51052, September 30, 1997. We now
believe that limiting one-step license application
coordinate corrections to situations involving less
than 3 seconds of longitude and latitude would
provide adequate safeguards. We seek comment on
this conclusion.
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in section 319 of the Communications
Act permit the Commission to adopt
this one step licensing procedure.14 We
seek comment on this view. In these
instances, we would permit licensees to
decrease their ERP after the filing of a
license application proposing the power
decrease. We seek comment on this
proposal.

E. Relaxed NCE FM and Translator
Technical Requirements

i. Second-Adjacent Channel Interference
Ratios for Predicting Prohibited Overlap
in the Reserved Band

34. Background. The Commission’s
commercial FM station interference
protection standards require stations
operating on the same channel or any of
the first three adjacent channels to meet
certain minimum distance standards.
Like commercial FM stations, NCE FM
stations are protected from interference
by stations operating on co- and the first
three adjacent channels under the rules.
The NCE FM rules do not specify
minimum distance separation
requirements. Actual, rather than
maximum class facilities are used to
calculate whether prohibited contour
overlap would occur. Thus, the location
of a station’s service and interfering
contours determines the preclusionary
impact of such stations on other
potential cochannel and adjacent
channel facilities. Although both
commercial and NCE FM interference
standards are derived from a common
methodology, the commercial rules use
a less preclusive 100 dBu interfering
contour to calculate minimum distance
separations for stations operating on
second-adjacent frequencies.

35. Discussion. We propose to
eliminate the inconsistency between the
commercial and NCE FM station
interference protection standards.
Specifically, we propose to modify
§873.509 and 74.1204(a) to specify a
100 dBu interfering contour for second-
adjacent channel NCE FM and FM
translator stations.1s> We seek comment
on this proposed rule change.

ii. Minimum Coverage of the
Community of License by NCE FM
Stations

36. Background. The Commission’s
rules do not require NCE FM stations

14|n 1996, Congress amended section 319 of the
Act to authorize the Commission to waive the
requirement for a construction permit for minor
changes in the facilities of authorized broadcast
stations. Telecommunications Act of 1996, Pub. L.
No. 104-104, § 403(m), 110 Stat. 56 (1996).

15The 97 and 94 dBu interfering contours will be
specified for second-adjacent channel FM translator
stations protecting class B1 and B stations in the
reserved band, respectively.

operating in the reserved band
(Channels 201 to 220) to place a
minimum field strength signal over their
communities of license, unlike their
commercial counterparts. The
Commission enacted this policy based
on the fact that many NCE FM stations
operate at low power levels and simply
could not provide coverage to the entire
area within the legal boundaries of its
community of license. The Commission
also recognized that NCE FM stations
are generally dependent on listener
support, and may not have the financial
resources to construct facilities that
serve the entire community of license.
However, public interest concerns are
raised where an NCE FM station covers
no portion of its community of license
with its 60 dBu contour. The association
of a broadcast station with a community
of license is a basic tenet of the
Commission’s allocation scheme for
broadcast stations.

37. Discussion. We propose to delete
the Note to § 73.315(a) and to add a
provision requiring NCE FM stations to
provide 60 dBu (1 mV/m) service to at
least a portion of the community of
license. We believe this proposal would
give NCE FM applicants significant
flexibility to locate technical facilities,
consistent with the Commission’s
statutory licensing requirements. We
seek comment on this proposal and on
the percentage of the population and/or
area of the community that should be
covered. In the event that an NCE FM
community coverage standard is
adopted, we propose to apply the rule
only to new station and modification
applications filed after the effective date
of this new rule. We seek comment on
these tentative conclusions.

iii. Revisions to Class D Rules

38. Background. The Commission
created a low power NCE FM Class D
service in 1948, as an inexpensive
means of encouraging the FM
broadcasting service and as a substitute
for the ““campus broadcasting systems”
then in use. By 1976, however, the
demand for NCE FM licenses had
increased dramatically, prompting the
Commission to initiate a rule making
proceeding to determine how to foster
the most effective use of NCE FM
spectrum. The Commission concluded
that Class D stations constituted an
inefficient use of spectrum, and adopted
measures to minimize their negative
impact on the development of the NCE
FM radio service. Specifically, the
Commission encouraged Class D
stations to upgrade to Class A status. It
required Class D stations that did not
upgrade to migrate to a commercial FM
channel or Channel 200, where they

would have secondary status. Those
stations unable to migrate would be
required to move to the reserved band
channel with ““the least preclusionary
impact on other potential stations[.]”’ In
addition, the Commission ended Class D
stations’ protection against interference
and imposed a permanent freeze on
applications for new Class D stations.16

39.The Commission remains
committed to promoting the full use of
the NCE FM channels. Congestion in the
reserved band has increased during the
past twenty years, and demand for NCE
FM licenses remains high. Furthermore,
a recent staff study reveals that a
number of the remaining Class D
stations with reserved band
authorizations are causing interference
to full service NCE FM stations.1” We
believe, therefore, that certain
modifications to our Class D policies are
appropriate. We anticipate that the
changes proposed herein would serve
the Commission’s original objective
while avoiding the unnecessary
cancellation of Class D licenses. In
addition, we believe that the proposed
changes would simplify and expedite
Class D station licensing and renewal
procedures.

40. Discussion. Under § 73.512(a),
Class D stations are required with each
renewal cycle to migrate to an available
commercial channel or Channel 200, or
demonstrate the unavailability of such
channels. We do not believe the
administrative burdens these
requirements impose on both licensees
and the Commission staff are warranted
where an existing Class D station is
operating on an NCE FM channel
without objectionable interference.
Accordingly, we propose to permit Class
D stations to operate on any channel
where no interference (as defined by
§73.509(b)) would be caused to any
broadcast station, and to eliminate the
requirement that Class D licensees with
reserved band authorizations
demonstrate the unavailability of any
commercial FM channel or Channel 200
in their license renewal applications.
Under this proposal, the staff would
handle channel location issues as they
arise rather than addressing them as
license renewal issues. Furthermore,
whereas the current rules require Class
D stations to migrate to available

16 This notice neither makes nor proposes any
change to this permanent freeze policy. We note
that the Commission has requested public comment
on two rulemaking petitions to establish a low
power or microbroadcasting service. See Public
Notice, Report No. 2254 (released February 5, 1998)
(RM # 9208); Public Notice, Report No. 2262
(released March 12, 1998) (RM # 9242) (erratum).

17The study reveals that 38 of the 70 Class D
stations with reserved band licenses are causing
interference.
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commercial channels or Channel 200
and contain no provision for such
stations to move back to the reserved
band, the proposed new rules would
allow existing Class D stations to
relocate to any available interference-
free reserved or nonreserved channel in
order to avoid receiving interference
from full power FM stations, or for any
other reason.

41. With regard to Class D stations
that are causing or are predicted to
cause interference (as defined by
§ 73.509(b)) on their current channel, we
propose to apply the following
standards: first, stations would be
required to move to an available
interference-free channel; second, if no
interference-free channel is available,
stations would be required to move to
an NCE FM channel that would result
in only second- and/or third-adjacent
channel contour overlap; 18 and third, if
no channel is available that would be
either interference-free or create only
second-and/or third-adjacent channel
interference, the station would be
required to obtain the consent of each
affected NCE FM station subject to co-
or first-adjacent channel interference as
a condition for continued operation.
Should there be a number of potential
channels for an existing Class D station
in this situation to choose from, we
propose to require applicants to adhere
to the following frequency selection
criteria: first, we would prefer overlap
beyond an affected station’s community
of license to overlap within the licensed
community; second, we would prefer
third to second adjacent channel
overlap; and third, we would prefer
overlap involving the smallest
percentage of population in a station’s
coverage area, so that there would be the
least possible adverse impact on the
affected station. In conjunction with
these changes, we also propose to
eliminate the “least preclusion”
requirement, which is inadequately
defined in the existing rules and has
proved impracticable. With regard to
Class D stations presently causing
second or third adjacent channel
overlap in the NCE FM band, we invite
comment as to whether such stations
should be allowed to remain on their
present channels absent actual
complaints of interference or required to
move in accordance with the standards
proposed herein.

42. A recent staff study reveals that
every Class D station authorized to

18The current rules define Class D stations
operating in the non-reserved band as ‘‘secondary,”
and we propose no change in this definition. See
47 CFR 73.506(a). For purposes of this Class D
channel displacement discussion, Channel 200 is
treated as an NCE FM channel.

operate on a reserved band frequency
has available at the present time an NCE
FM channel on which it could operate
free of co- or first-adjacent channel
contour overlap. However, in the event
that changes in NCE FM authorizations
create a situation where no channel free
of co- and first-adjacent channel
interference is available, we propose to
require the Class D station to obtain the
consent of the affected NCE FM
station(s) as a condition for continued
operation.1° In the event that no
agreement is reached, the Class D
station would be required to cease
operation when program tests for the
affected station commence, and would
have up to one year to obtain the
required consent.

43. Revise Class D Definition Based on
Transmitter Power Output. The current
rules define Class D stations as stations
with transmitter power output (“TPO”)
of 10 watts or less. Higher class NCE FM
stations, however, are defined by their
predicted 1 mV/m (60 dBu) contour
distances, as determined by power and
antenna height in accordance with
§73.211(b). We propose to conform the
definition of Class D stations to that of
higher class NCE FM stations, by
eliminating the TPO restriction and
instead defining Class D stations as
stations with predicted 60 dBu contour
distances not exceeding five kilometers,
as determined in accordance with
§73.211(b). We are aware of five Class
D stations with predicted 60 dBu
contour distances exceeding the
proposed five kilometer restriction. We
propose to grandfather such
“superpowered” Class D facilities,
permitting them to continue to operate
as Class D stations at their present
power and antenna height and to
modify their facilities provided they do
not extend their predicted 60 dBu
contour distances.20

44, Classify Construction Permit
Applications as Minor Changes. Certain
Class D construction permit
applications, including those proposing
operation on a new channel, are treated
as major change applications. We
propose to consider all Class D facility
applications as minor change
applications that would be processed
under our more efficient “‘first come/
first served’ procedures. In light of the

19We would allow Class D licensees to obtain
such consent not only for the channel they are
currently operating on but for any NCE FM channel
or Channel 200.

20|n this regard, we also propose to grandfather
“underpowered” Class A facilities: Class A stations
authorized prior to the adoption of the Class A
minimum power and antenna height requirements
in §73.511 which do not meet such requirements.
47 CFR 73.211(a)(3). In practice, such stations
currently are treated as Class A facilities.

unprotected status of Class D stations,
only other Class D applications would
be affected by this proposal, and
mutually exclusive Class D applications
are extremely unlikely due to the low
power and relatively small number of
Class D stations. By eliminating the 30-
day public notice period for Class D
permit applications, we anticipate that
this proposal would expedite processing
of such applications, conferring an
important benefit on displaced Class D
stations.2! Consistent with the above, we
propose to permit Class D stations to
propose changes of licensed community
or of 50 percent or more of the area
within their predicted 1 mV/m contour
areas provided their applications
demonstrate that they would maintain
continuity of service to their core
audience. The present rules prohibit
such changes in order to prevent the
establishment of “‘new’” Class D stations.
We seek comment on these proposals.

45. Revise Contour Protection
Requirements for Class B and B1
Stations. Section 73.509(b) requires
Class D stations to protect the 1 mV/m
(60 dBu) contour of all other broadcast
stations, regardless of class or location
on the FM band. Commercial Class B
and B1 FM stations, however,
traditionally have received greater
protection to their 0.5 mV/m (54 dBu)
and 0.7 mV/m (57 dBu) contours,
respectively. Accordingly, we propose
to modify § 73.509(b) to require Class D
stations to protect commercial Class B
and B1 stations, as well as NCE FM
Class B and B1 stations operating on
commercial channels, to their respective
54 dBu and 57 dBu contours. We invite
comment as to whether Class D stations
that currently are required to protect the
60 dBu contours of Class B or B1
stations but would not comply with the
proposed new standard should be
permitted to continue to operate at their
present powers and antenna heights
absent actual interference complaints.

46. We invite comment on these Class
D station proposals. Are they warranted
in the interest of improved NCE FM
channel use? Would they promote more
efficient use of NCE FM channels?
Should we apply to Class D stations the
““actual interference” standard
applicable to FM translators? Would the
proposed changes sufficiently protect
the ability of Class D stations to
continue to operate?

21\We invite comment as to whether an
application by a Class D station proposing to
upgrade to Class A status should be classified as a
major change. Arguably, a Class D to A upgrade
should be classified as a major change because it
would confer protected status on the subject station.
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I11. Procedural Matters

47. Paperwork Reduction Act. This
Notice proposes rule and procedural
revisions that may contain information
collection requirements subject to the
Paperwork Reduction Act of 1995
(PRA), Public Law 104-13. It has been
submitted to the Office of Management
and Budget (OMB) for review under
§3507(d) of the PRA. OMB, the general
public and other federal agencies are
invited to comment on the information
collection requirements proposed in this
proceeding. Public and agency
comments are due at the same time as
other comments in this Notice; OMB
comments are due August 21, 1998.
Comments should address: (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Commission,
including whether the information shall
have practical utility; (b) the accuracy of
the Commission’s burden estimates; (c)
ways to enhance the quality, utility and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.
In addition to filing comments with the
Secretary, a copy of any comments on
the information collection requirements
proposed herein should be submitted to
Judy Boley, Federal Communications
Commission, Room 234, 1919 M Street,
N.W., Washington, DC 20554, or via the
Internet to jboley@fcc.gov and to
Timothy Fain, OMB Desk Officer, 10236
NEOB, 725—17th Street, N.W.,
Washington, DC 20503 or via the
Internet to fain__t@al.eop.gov.

48. Ex Parte Rules. This proceeding
will be treated as a “permit-but-
disclose” proceeding subject to the
“permit-but-disclose” requirements
under 81.1206(b) of the rules. 47 CFR
1.1206(b), as revised. Ex parte
presentations are permissible if
disclosed in accordance with
Commission rules, except during the
Sunshine Agenda period when
presentations, ex parte or otherwise, are
generally prohibited. Persons making
oral ex parte presentations are reminded
that a memorandum summarizing a
presentation must contain a summary of
the substance of the presentation and
not merely a listing of the subjects
discussed. More than a one- or two-
sentence description of the views and
arguments presented is generally
required. See 47 CFR 1.1206(b)(2), as
revised. Additional rules pertaining to
oral and written presentations are set
forth in §1.1206(b).

49. Initial Regulatory Flexibility
Analysis. As required by the Regulatory
Flexibility Act (RFA), the Commission
has prepared an Initial Regulatory
Flexibility Analysis (IRFA) of the
expected significant economic impact
on small entities by the policies and
rules proposed in this Notice. Written
public comments are requested on the
IRFA. Comments must be identified as
responses to the IRFA and must be filed
by the deadlines for comments on the
Notice.

A. Need for and Objectives of the
Proposed Rules

50. This rulemaking proceeding is
initiated to obtain comments concerning
the Commission’s proposed amendment
of certain technical rules and policies
governing the radio broadcast services.

B. Legal Basis

51. Authority for the actions proposed
in this Notice document may be found
in sections 4(i), 4(j), 303, 308, 309, and
310 of the Communications Act of 1934,
as amended, 47 U.S.C. 154(i), 154()),
303, 308, 309, and 310.

C. Description and Estimate of the
Number of Small Entities To Which the
Proposed Rules Will Apply

52. RFA generally defines the term
“small entity “ as having the same
meaning as the terms ‘‘small business,”
“small organization,” and *‘small
governmental jurisdiction.” In addition,
the term ““small business’ has the same
meaning as the term “‘small business
concern’ under the Small Business
Act.22 A small business concern is one
which: (1) is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA). A

225 U.S.C. 601(3) (incorporating by reference the
definition of ““small business concern’ in 15 U.S.C.
632). Pursuant to the RFA, the statutory definition
of a small business applies “unless an agency, after
consultation with the Office of Advocacy of the
Small Business Administration and after
opportunity for public comment, establishes one or
more definitions of such term which are
appropriate to the activities of the agency and
publishes such definition(s) in the Federal
Register.”” 5 U.S.C. 601(3). While we tentatively
believe that the SBA’s definition of “small
business” greatly overstates the number of radio
broadcast stations that are small businesses and is
not suitable for purposes of determining the impact
of the proposals on small radio stations, for
purposes of this document, we utilize the SBA’s
definition in determining the number of small
businesses to which the proposed rules would
apply, but we reserve the right to adopt a more
suitable definition of “‘small business” as applied
to radio broadcast stations subject to the proposed
rules in this document and to consider further the
issue of the number of small entities that are radio
broadcasters or other small media entities in the
future.

small organization is generally “any not-
for-profit enterprise which is
independently owned and operated and
is not dominant in its field.” “*Small
governmental jurisdiction” generally
means ‘‘governments of cities, counties,
towns, townships, villages, school
districts, or special districts, with a
population of less than 50,000.”

53. The proposed rules and policies
will apply to radio broadcasting
licensees and potential licensees. The
Small Business Administration defines
a radio broadcasting station that has no
more than $5 million in annual receipts
as a small business. A radio
broadcasting station is an establishment
primarily engaged in broadcasting aural
programs by radio to the public. As of
January 31, 1998, official Commission
records indicate that 12,241 radio
stations were operating, of which 7,488
were FM stations. Thus, the proposed
rules will affect some of the 12,241
radio stations, approximately 11,751 of
which are small businesses. These
estimates may overstate the number of
small entities since the revenue figures
on which they are based do not include
or aggregate revenues from non-radio
affiliated companies.

54. In addition to owners of operating
radio stations, any entity who seeks or
desires to obtain a radio broadcast
license may be affected by the proposals
contained in this item. The number of
entities that may seek to obtain a radio
broadcast license is unknown. We invite
comment as to such number.

D. Description of Projected Recording,
Recordkeeping, and Other Compliance
Requirements

55. In addition to enhancing
opportunities for improvement of radio
broadcast technical facilities and
service, a number of the measures
proposed in this notice document
would reduce the reporting required of
prospective and current applicants,
permittees and licensees.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities and
Significant Alternatives Considered

56. This notice document solicits
comment on a variety of alternatives
discussed herein. These alternatives are
intended to enhance opportunities for
improvement of technical facilities and
service and eliminate unnecessary
administrative burdens and delays
associated with our radio broadcast
licensing processes. Any significant
alternatives presented in the comments
will be considered.
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F. Federal Rules that Overlap,
Duplicate, or Conflict With the Proposed
Rules

57. None.
Ordering Clauses

58. Accordingly, it is ordered, that
pursuant to the authority contained in
sections 4(i), 4(j), 303, 308, 309 and 310
of the Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 154(j), 303,
308, 309 and 310, this Notice of
Proposed Rule Making and Order is
adopted.

List of Subjects
47 CFR Part 73

Radio, reporting and recordkeeping
requirements.

47 CFR Part 74

Radio, Reporting and recordkeeping
requirements.
Federal Communications Commission.
William F. Caton,
Deputy Secretary.

[FR Doc. 98-16514 Filed 6-19-98; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AC09

Endangered and Threatened Wildlife
and Plants; Reopening of the
Comment Period on the Proposed
Endangered Status and Notice of
Availability of the Draft Conservation
Agreement for Review and Comment
for Pediocactus winkleri (Winkler
cactus) in Central Utah

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: The Fish and Wildlife Service
provides notice that the comment
period is reopened on a proposal to list
Pediocactus winkleri (Winkler cactus) as
endangered, pursuant to the Endangered
Species Act of 1973 (Act), as amended.
The Service is reopening the comment
period on this proposal and any new
information. In addition, the Service
announces the availability of a draft
conservation agreement for Pediocactus
winkleri, also for public comment. This
conservation agreement is accessible on
the internet at www.blm.gov\utah.

DATES: The comment period on this
proposal and draft conservation

agreement is extended until July 22,
1998.

ADDRESSES: Written comments and
materials concerning the proposal and
draft conservation agreement should be
sent to the Field Supervisor, U.S. Fish
and Wildlife Service, Lincoln Plaza
Suite 404, 145 East 1300 South, Salt
Lake City, Utah 84115. Comments and
materials received will be available for
public inspection, by appointment,
during normal business hours at the
above address.

FOR FURTHER INFORMATION CONTACT:
John L. England at the above address
(telephone 801/524-5001).

SUPPLEMENTARY INFORMATION:

Background

On October 6, 1993, the Service
proposed to add Pediocactus winkleri
(Winkler cactus) to the list of
endangered and threatened plants (58
FR 52059). At that time Pediocactus
winkleri was known from six
populations with a total population of
about 3,500 plants with a range in
central Utah from near Notom in central
Wayne County to near Fremont Junction
in southwestern Emery County.

Since the closing of the comment
period on December 6, 1993, an
additional population has been
discovered near Ferron in western
Emery County, Utah. In addition,
additional plants have been
documented within previously known
populations. While the documented
numbers of the species have increased
little over the 1993 estimates, the
Service now estimates that the
population may number up to 10,000
plants (Fish and Wildlife Service 1994,
1997). The Bureau of Land Management
and the National Park Service initiated
a comprehensive inventory of the
species within its potential habitat in
the spring of 1998.

The Species continues to be exploited
by cactus collectors. In 1984, the Service
established a population monitoring
transect for P. winkleri in an easily
accessible area that cactus collectors
frequent (Fish and Wildlife Service
1994, 1997). The Service has
periodically monitored this transect,
usually at 2-year intervals. The P.
winkeri population along this transect
declined from 53 plants 1984 to zero
plants in 1997. The Notom population’s
estimated size has declined from about
2,000 individuals in 1984 (Heil 1984) to
an estimated 700 individuals in 1997
(Fish and Wildlife Service 1997). The
Service during its 1997 survey of the
Notom population discovered several
shovel marks within the occupied
habitat of this species. These marks

were at the locations of plants last
observed in 1994 and missing in 1997.
Threats to species and its habitat, from
off-highway vehicles, mining and
quarrying, oil and gas drilling, and
livestock trampling, continue with
varying significance throughout the
species range (Fish and Wildlife Service
1997).

A moratorium on listing actions
(Public Law 104-6) took effect April 10,
1996, and prevented the Service from
making a final decision on this proposal
by the August 1995 administrative
deadline. The moratorium was lifted on
April 26, 1996, when the appropriation
for the Department of the Interior for the
remainder of fiscal year 1996 was
enacted into law. In a Federal Register
document published on May 16, 1996
(61 FR 24722), the Service outline in
detail the history of the moratorium and
indicated the priorities it would follow
in eliminating the listing program
backlog resulting from the moratorium.
Preparation of the final rule for this
proposed species is considered a Tier 2
priority—processing final decisions on
proposed listings. For more information
on the moratorium and the priority for
backlogged listing actions, refer to the
May 16, 1996, Federal Register notice.

The Service does not believe that the
new distributional and population
information has changed the status of
the species. However, we are reopening
the comment period on the proposed
rule to solicit comments on this new
information and request any additional
information on scientific studies
conducted since the comment period
last closed on December 6, 1993.

The Draft Conservation Agreement
was developed by the Bureau of Land
Management, in coordination with the
Park Service, Forest Service, and the
Service. The agreement focuses on
identifying, reducing and eliminating
significant threats to Pediocactus
winkleri (and P. Despainii, a listed
species) that warrant its candidate
status, and on enhancing and
maintaining the species population to
ensure its long term conservation. The
Service also is seeking comments on the
adequacy of the proposed conservation
agreement and whether or not the
agreement will satisfactorily provide for
the species conservation independent of
the Endangered Species Act. The
Service hereby announces reopening of
the comment period until July 22, 1998.

References Cited

Heil, K.D. 1984. Status report on Pediocactus
winkleri. U.S. Fish and Wildlife Service,
Denver, Colorado. 14 pp.
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U.S. Fish and Wildlife Service. 1994. Author: The primary author of this
Pediocactus winkleri status report notice is John L. England (see
supplement. Salt Lake City, Utah. 12 pp.  ApprESSES above).

U.S. Fish and Wildlife Service. 1997. .
Pediocactus winkleri status report Authority.

supplement 2. Salt Lake City, Utah. 11 The authority for this action is the

pp. + append. Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.).

Dated: June 15, 1998.
Terry T. Terrell,

Deputy Regional Director, Fish and Wildlife
Service.

[FR Doc. 98-16500 Filed 6-19-98; 8:45 am]
BILLING CODE 4310-55-M
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

June 17, 1998.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology would be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Washington, D.C. 20503 and to
Departmental Clearance Office, USDA,
OCIO, Mail Stop 7602, Washington, D.C.
20250-7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-6746.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it

displays a currently valid OMB control
number.

Food and Nutrition Service

Title: WIC Farmers’ Market Nutrition
Program (FMNP) Annual Financial
Report, FMNP Recipient Report and
FMNP.

OMB Control Number: 0584—-0447.

Summary of Collection: The WIC
Farmers’ Market Nutrition Program
(FMNP) is authorized by Public Law
102-314, enacted on July 2, 1992. The
purpose of the FMNP is to provide
resources to women, infants, and
children who are nutritionally at risk, in
the form of fresh, nutritious, unprepared
foods (such as fruits and vegetables)
from farmers’ markets; to expand the
awareness and use of farmers’ markets;
and, to increase sales at such markets.
The Food and Nutrition Service (FNS)
will collect information from each state
that receives a grant under the FMNP
program in conjunction with the
preparation of annual financial and
recipient reports.

Need and Use of the Information: FNS
will collect information from state
agency administering the FMNP to
develop an annual financial report on
the number and type of recipients
served by both Federal and non-Federal
benefits under the program. The
information is necessary for reporting to
Congress in accordance with the
Uniform Administrative Requirements
for Grants and Cooperative Agreements
to State and Local Governments and for
program planning purposes.

Description of Respondents: State,
Local, or Tribal Government;
Individuals or households; Business or
other for-profit.

Number of Respondents: 1,283.

Frequency of Responses:
Recordkeeping; Reporting: Annually.

Total Burden Hours: 4,086.

Economic Research Service

Title: Food Security Supplement to
the Current Population Survey.

OMB Control Number: 0536—New.

Summary of Collection: The Food
Security Supplement is sponsored by
the Economic Research Service (ERS) as
a research and evaluation activity
authorized under Section 17 of the Food
Stamp Act of 1977. ERS is collaborating
with the Food and Nutrition Service
(FNS) and the Bureau of Census to
continue this program of research and
development. The Food Stamp Program

(FSP) is currently the primary source of
nutrition assistance for low-income
Americans enabling households to
improve their diet by increasing their
food purchasing power. As the nation’s
primary public program for ensuring
food security and alleviating hunger,
USDA needs to regularly monitor these
conditions amonyg its target population.
The Food Security Supplement will be
administered as a set of questions
appended to the Current Population
Survey (CPS) managed by the Bureau of
Census.

Need and Use of the Information: ERS
will collect information from the
Current Population Survey Food
Security Supplement to routinely obtain
reliable data from a large, representative
national sample in order to develop a
measure that can be used to track the
prevalence of food insecurity and
hunger within the U.S. population, as a
whole, and by important population
subgroups. The data collection will
partially fulfill the requirements of the
Congressionally mandated 10-Year Plan
for the National Nutrition Monitoring
and Related Research Program
(NNMRRP). It will also contribute to
provisions of the Government
Performance Review Act (GPRA) by
allowing FNS to quantify the effects and
accomplishments of the Food Stamp
Program.

Description of Respondents:
Individuals or households.

Number of Respondents: 50,000.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 6,667.

Agricultural Marketing Service

Title: Poultry Market News Report.

OMB Control Number: 0581-0033.

Summary of Collection: The
Agricultural Marketing Act of 1946,
legislates that USDA shall “* * *
collect” and *‘disseminate marketing
information * * * “and” * * * collect,
tabulate, and disseminate statistics on
marketing agricultural products,
including, but not restricted to statistics
on marketing supplies, storage, stocks,
guantity, quality, and condition of such
products in various positions in the
marketing channel, use of such
products, and shipments and unloads
thereof.” The Agricultural Marketing
Service (AMS), on behalf of the
Secretary of Agriculture, is directed and
authorized to collect and disseminate
marketing information, including
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adequate outlook information on a
market-area basis, for the purpose of
anticipating and meeting consumer
requirements, aiding in the maintenance
of farm income, and bringing about a
balance between production and
utilization of agricultural products.
Information is collected from trade
members covering 86 markets and 64
poultry commodity items to prepare the
monthly report.

Need and Use of the Information:
Government agencies such as the
Foreign Agricultural Service, Economic
Research Service, and the National
Agricultural Statistics Service use
market news data. Market News Reports
are an aid to these government agencies
in tracking prices, wages, and
productivity or as indicators of
economic activity. Market news
information is contained in published
reports distributed by other government
agencies; for example, the “Situation
and Outlook” reports by the Economic
Research Service. The poultry and egg
industry uses the data to help determine
future production and marketing
projections. Additionally, educational
institutions, specifically, agricultural
colleges and universities use market
news information. The absence of these
data would deny primary and secondary
users’ information that otherwise would
be available to aid them in their
production and marketing decisions,
analyses, research and knowledge of
current market conditions. The
omission of these data could adversely
affect prices, supply, and demand.

Description of Respondents: .Business
or other for-profit.

Number of Respondents: 1,720.

Frequency of Responses: Reporting:
Weekly; Monthly.

Total Burden Hours: 17,657.

Agricultural Marketing Service

Title: Seed Service Testing Program.

OMB Control Number: 0581-0140.

Summary of Collection: The
Agricultural Marketing Act (AMA) of
1946 and regulations 7 CFR 75,
thereunder provide for the inspection
and certification of the quality of
agricultural and vegetable seeds in order
to bring about efficient orderly
marketing and to assist the development
of new or expanding markets. Under the
voluntary program, samples of
agricultural and vegetable seeds
submitted to the Agricultural Marketing
Service (AMS) are tested for certain
quality factors such as purity,
germination, and noxious-weed seed
content. The items for which the seed is
tested are designated by the applicant
for the service. The Testing Section of
the Seed Regulatory and Testing Branch

of AMS which tests the seed and issues
the certificates is the only Federal seed
testing facility which can issue the
Federal Seed Analysis Certificate.

Need and Use of the Information:
Generally, applicants are seed firms
who use the seed analysis certificates to
represent the quality of seed lots to
foreign customers according to the terms
specified in contracts of trade.
applicants must provide information
such as the kind and quantity of seed,
tests to be performed, and seed
treatment if present, along with a
sample of seed in order for AMS to
provide the service. The information
provided by the applicant is included
on the seed analysis certificate, often to
satisfy requirements of importing
countries or letters of credit. If the
pertinent information is not collected
AMS would not know which tests to
conduct or would not be able to relate
the test results with a specific lot of
seed. The information must be provided
for each sample the applicant submits
for test. Without the AMS program,
applicants would have to obtain tests
from state or commercial laboratories.

Description of Respondents: Business
or other for-profit; Farms; State, Local,
or Tribal Government.

Number of Respondents: 92.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 389.

Farm Service Agency

Title: Highly Erodible Land and
Wetland Conservation Certification
Requirements, 7 CFR Part 12.

OMB Control Number: 0560—NEW.

Summary of Collection: The Food
Security Act of 1985 as amended by the
Federal Agriculture , conservation and
Trade Act of 1990 and the Federal
Agriculture Improvement and Reform
Act of 1996 provides that any person
who produces an agricultural
commodity on a field that is
predominately highly erodible, converts
wetland, or plants an agricultural
commodity on converted wetland shall
be ineligible for certain program
benefits. These provisions are an
attempt to preserve the nation’s
wetlands and to reduce the rate at
which the conversion of highly erodible
land occurs. In order to ensure that
persons who request benefits subject to
the conservation restrictions get
technical assistance needed and are
informed regarding the compliance
requirements on their land, the Farm
Service Agency (FSA) collects
information from producers with regard
to their intended activities on their land
that could affect their eligibility for
requested USDA benefits.

Need and Use of the Information:
Information must be collected from
producers to certify that they intend to
comply with the conservation
requirements on their land to maintain
their eligibility. Additionally,
information may be collected if
producers request that certain activities
be exempt from provisions of the statute
in order to evaluate whether the
exempted conditions will be met. The
collection of information allows the
FSA county employees to perform the
necessary compliance checks and fulfill
USDA's objectives towards preserving
wetlands and reducing erosion.

Description of Respondents: Farms;
Individuals or households.

Number of Respondents: 400,000.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 109,477.

Food and Nutrition Service

Title: Coordination Best Practices
Handbook project.

OMB Control Number: 0584—-NEW.

Summary of Collection: The special
Supplemental Nutrition Program for
Women, Infants, and Children (WIC)
was established in 1972 through an
amendment to the Federal Child
Nutrition Act. Its purpose is to provide
low-income pregnant, breastfeeding,
and postpartum women, infants and
children up to age 5 with supplemental
foods, nutrition education, and health
care referrals to counteract the adverse
effects of poverty on their nutrition and
health status. The FNS is planning to
conduct two consecutive information
collections to determine best practices
in coordinating WIC services with
primary care services. From this
information, a Best Practices Handbook
will be prepared. The information will
be collected through telephone
screening and in-depth interviews with
key informants.

Need and Use of the Information: FNS
will use the information gathered in the
study to develop a Best Practices
Handbook. The handbook will provide
information about collocation,
collaboration and integration efforts,
which will be distributed to state and
local WIC, Community/Migrant Health
Centers, and Indian Health Service
directors. It is designed to motivate
agency directors to move ahead with
concrete plans that will results in
improved coordination between their
collective programs, thereby increasing
access for women and children to the
benefits available from all three
programs.

Description of Respondents: State,
Local, or Tribal Government; Not-for-
profit institutions; Federal Government.
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Number of Respondents: 270.

Frequency of Responses: Reporting:
Other (One time).

Total Burden Hours: 195.

Food and Nutrition Service

Title: Case Study Data Collection for
Tracking State Food Stamp choices and
Implementation Strategies Under
Welfare Reform.

OMB Control Number: 0584—-NEW.

Summary of Collection: The Food
Stamp Program, administered by the
Food and Nutrition Service (FNS), is a
major components of the nation’s
nutrition security strategy and a central
element of America’s antipoverty
efforts. With the enactment of the new
Federal welfare reform law, States have
been given many more policy options in
the way they administer the Food Stamp
Program. FNS is conducting a two-part
study to collect information regarding
innovative local implementation of
State Food Stamp Program choices. The
first phase of this study was completed
in December 1997. This proposed
collection represents the second phase
where information will be collected
through qualitative interviews with
State and local food stamp officials in
up to 10 states. Information will be
gathered on changes in State food stamp
policy decisions, how these changes are
being implemented, and, if available,
the number of food stamp participants
affected by individual provisions.

Need and Use of the Information: The
information collected should help FNS
understand more about how States make
choices regarding implementation
strategies and how successful the
implementation policies have been in
helping clients move from welfare to
work. FNS also hopes to gain insight
into how various State policy choices
have been translated into changes in
local office practices and where and
how the Food Stamp Program most
succeeds in embodying the goals of
welfare reform.

Description of Respondents: State,
Local, or Tribal Government; Not-for-
profit institutions.

Number of Respondents: 285.

Frequency of Responses: Reporting:
Other (One time).

Total Burden Hours: 350.

Animal and Plant Health Inspection
Service

Title: Virus-Serum-Toxin Act and
Regulations in 9 CFR, Subchapter E,
Parts 101-124.

OMB Control Number: 0579-0013.

Summary of Collection: To fulfill its
mission of preventing the importation,
preparation, sale, or shipment of
harmful veterinary biological products,

the Veterinary Biologics Division of
USDA'’s Animal and Plant Health
Inspection Service (APHIS) issues
licenses to qualified establishments that
produce biological products, and issues
permits to importers seeking to import
such products into the United States. In
order to effectively implement the
licensing, production, labeling,
importation, and other requirements,
APHIS employs a number of
information gathering tools such as
establishment license applications,
product license applications, product
permit applications, product and test
report forms, and field study
summaries.

Need and Use of the Information:
APHIS uses the information collected as
a primary basis for the approval or
acceptance of issuing licenses or
permits to ensure veterinary biological
products that are used in the United
States are pure, safe, potent, and
effective. Also APHIS uses the
information to monitor the serials for
purity, safety, potency and efficacy that
are produced by licensed manufacturers
prior to their release for marketing.

Description of Respondents: Business
or other for-profit; State, Local or Tribal
Government.

Number of Respondents: 115.

Frequency of Responses:
Recordkeeping, Reporting: On occasion.

Total Burden Hours: 71,547.

Agricultural Marketing Service

Title: Federal Seed Act Program.

OMB Control Number: 0581-0026.

Summary of Collection: The Federal
Seed Act (FSA) (7 U.S.C. 1551-1611)
regulates agricultural and vegetable
seeds in interstate commerce.
Agricultural and vegetable seeds
shipped in interstate commerce are
required to be labeled with certain
quality information such as the name of
the seed, the purity, the germination,
and the noxious-weed seeds of the state
into which the seed is being shipped.
State seed regulatory agencies refer to
the Agricultural Marketing Service
(AMS) complaints involving seed found
to be mislabeled and to have moved in
interstate commerce. AMS investigates
the alleged violations and if the
violation is substantiated, takes
regulatory action ranging from letters of
warning to monetary penalties. AMS
will collect information from records of
each lot of seed and make them
available for inspection by agents of the
Secretary.

Need and Use of the Information: The
information collected consists of records
pertaining to interstate shipments of
seed which have been alleged to be in
violation of the FSA. The shipper’s

records pertaining to a complaint are
examined by AMS program specialists
and are used to determine if a violation
of the FSA occurred. The records are
also used to determine the precautions
taken by the shipper to assure that the
seed was accurately labeled. The FSA
program would be ineffective without
the ability to examine pertinent records
as necessary to resolve complaints of
violations.

Description of Respondents: Business
or other for-profit; Farm; State, Local or
Tribal Government.

Number of Respondents: 3,208.

Frequency of Responses:
Recordkeeping; Reporting: On occasion.

Total Burden Hours: 36,793.

Agricultural Marketing Service

Title: Reporting Requirements Under
the Regulations Governing the
Inspection and Grading Services of
Manufactured or Processed Dairy
Products.

OMB Control Number: 0581-0126.

Summary of Collection: The
Agricultural Marketing Act of 1946 (7
U.S.C. 1621-1627), Title Il, Section 202
states, “The Congress hereby declares
that a sound, efficient, and privately
operated system for distributing and
marketing agricultural products is
essential to a prosperous agriculture and
is indispensable to the maintenance of
full employment and to the welfare,
prosperity, and health of the nation. The
Government, industry, and the
consumer will be well served if the
Government can help insure that dairy
products are produced under sanitary
conditions and that buyers have the
choice of purchasing the quality of the
product they desire. The dairy grading
program is a voluntary user fee program.
In order for a voluntary inspection
program to perform satisfactorily with a
minimum of confusion, information
must be collected to determine what
services are being requested.

Need and Use of the Information: The
information requested is used to
identify the product offered for grading,
to identify and contact the party
responsible for payment of the grading
fee and expense, to identify persons
who are responsible for payment of the
grading fee and expense, and to identify
persons who are responsible for
administering the grade label program.
Only information essential to provide
service is requested. AMS uses several
forms to collect information that is
essential to carrying out and
administering the inspection and
grading program.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 131.
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Frequency of Responses: Reporting:
On occasion.
Total Burden Hours: 383.

Agricultural Marketing Service

Title: Cotton Classification and
Market News Service.

OMB Control Number: 0581-0009.

Summary of Collection: The Cotton
Statistics and Estimates Act, 7 U.S.C.
471-476, authorizes and directs the
Secretary of Agriculture and
Agricultural Marketing Service (AMS),
to collect and publish annually,
statistics or estimates concerning the
grades and staple length of stocks of
cotton, known as the carryover, on hand
on the 1st of August of each year in
warehouses and other establishments of
every character in the continental U.S,;
and following such publication each
year, to publish at intervals, in his/her
discretion, his/her estimate of the grades
and staple length of cotton of the then
current crop (7 U.S.C. 471).
Additionally, AMS collects,
authenticates, publishes, and distributes
by telegraph, radio, mail, and otherwise,
timely information of the market
supply, demand, location, and market
prices for cotton (7 U.S.C. 473B).

Need and Use of the Information:
AMS will collect information on the
quality of cotton in the carryover stocks
along with the size or volume of the
carryover. This is information that is
needed and used by all segments of the
cotton industry. Growers use this
information in making decisions relative
to marketing their present crop and
planning for the next one; cotton
merchants use the information in
marketing decisions; and the mills that
provide the data also use the combined
data in planning their future purchase to
cover their needs. Importers of U.S.
cotton use the data in making their
plans for purchases of U.S. cotton. In
addition, other USDA agencies use the
information on carryover stocks for
calculating accurate projections and
estimates used in policy decisions.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 495.

Frequency of Responses: Reporting:
On occasion; weekly; annually.

Total Burden Hours: 218.

Farm Service Agency

Title: Servicing Cases Where
Unauthorized Loan or Other Financial
Assistance Was Received—7 CFR Part
1951.

OMB Control Number: 0560-0160.

Summary of Collection: The Farm
Service Agency (FSA) farm loan
programs are administered under the
provisions of the Consolidated Farm

and Rural Development Act (CONACT)
[P.L. 87-128]. Occasionally, FSA
encounters cases where unauthorized
assistance was received by a borrower.
This assistance may be a loan where the
recipient did not meet the eligibility
requirements set forth in program
regulations or where the borrower
qualified for loan assistance but a
subsidized interest was charged on the
loan, resulting in receipt of
unauthorized interest subsidy benefits.
The assistance may also be loan
servicing where a borrower received an
excessive write down or write-off of
their debt. The information collected
under the provisions of this regulation
is provided on a voluntary basis by the
borrower, although failure to cooperate
to correct loan accounts may result in
liquidation of the loan.

Need and Use of the Information: The
information to be collected by FSA will
primarily be financial data such as
amount of income, farm operating
expenses, crop yields, etc. The borrower
will provide written records or other
information to refute FSA’s finding
when it is determined through audit or
by other means that a borrower has
received financial assistance to which
he or she was not entitled. If the
borrower is unsuccessful in having the
FSA change its determination of
unauthorized assistance, the borrower
may appeal the FSA decision.
Otherwise, the unauthorized loan
recipient may pay the loan in full, apply
for a loan under a different program,
convey the loan security to the
government, enter into an accelerated
repayment agreement, or sell the
security in lieu of forced liquidation.

Description of Respondents: Farms;
Individuals or households; Business or
other for-profit.

Number of Respondents: 105.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 420.

National Agricultural Statistics Service

Title: Trade Association Survey.

OMB Control Number: 0535-NEW.

Summary of Collection: The National
Agricultural Statistics Service (NASS)
has been asked by the Foreign
Agricultural Service (FAS) and the U.S.
Agency for International Development
(USAID) to conduct a survey of U.S.
agricultural producer and commodity
trade associations. This survey is
designed to determine the degree that
agricultural trade associations and other
associations and organizations who
support agriculture and the broader food
and fiber economy participate in or
facilitate international marketing,
foreign direct investment, agricultural

research and development, and food
safety related activities. NASS will
collect information using a survey.

Need and Use of the Information:
NASS will ask for information about
steps the organizations have taken, are
taking, or may be thinking of taking to
help their organization members
become more competitive in the
emerging global economy. The data
collected are vital to helping USAID
formulate programs to foster agricultural
trade that is mutually beneficial to
agricultural producers and consumers in
the U.S. and in the rest of the world.
The USAID/Economic Research Service
will analyze the data to determine the
extent that the trade associations
encourage international trade and the
extent to which they use U.S.
government information in determining
trading partners and investment
opportunities.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 706.

Frequency of Responses: Reporting:
Other (One-time).

Total Burden Hours: 165.

Animal and Plant Health Inspection
Service

Title: Certificate for Poultry and
Hatching Eggs for Export.

OMB Control Number: 0579-0048.

Summary of Collection: Certificate for
Poultry and Hatching Eggs for Export is
authorized by 21 U.S.C. 112 and 113.
The regulation that implements this law
is found in part 91 of Title 9, Code of
Federal Regulations. The export of
agricultural commodities, including
poultry and hatching eggs, is a major
business in the United States and
contributes to a favorable balance of
trade. As part of its mission to facilitate
the export of U.S. poultry and poultry
products, the U.S. Department of
Agriculture (USDA), Animal and Plant
Health Inspection Service (APHIS),
Veterinary Services, maintains
information regarding the import health
requirements of other countries for
poultry and hatching eggs exported from
the U.S. Most countries require a
certification that our poultry and
hatching eggs are disease free. APHIS
will collect information on the quantity
and type of poultry and hatching eggs
designated for export, using form 17-6,
Certificate for Poultry & Hatching Eggs
for Export.

Need and Use of the Information: The
information collected prevents
unhealthy poultry or disease-carrying
hatching eggs from being exported from
the United States, thereby preventing
the international dissemination of
poultry diseases. The collection of
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information also is necessary to satisfy
the import requirements of the receiving
countries, thereby protecting and
encouraging trade with the United
States.

Description of Respondents: Farms;
Individuals or households; Business or
other for-profit; Federal Government;
State, Local or Tribal Government.

Number of Respondents: 300.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 10,500.

Economic Research Service

Title: Family Child Care Homes
Legislative Changes Study.

OMB Control Number: 0536—-NEW.

Summary of Collection: The Family
Child Care Homes (FCCHSs) Legislative
Changes Study is designed to study the
effects of the Personal Responsibility
and Work Opportunity Reconciliation
Act of 1996, Public Law 104-193, on the
family child care component of USDA’s
Child and Adult Care Food Program
(CACFP). The study was mandated by
Congress to provide information on the
impact of the legislative changes on the
characteristics and operations of family
child care home (FCCH) sponsors and
providers, and to assess the effects of
the legislation on targeting low-income
families for participation. Information
collected will come from information
received from the study.

Need and Use of the Information:
Information collected will be on the
effect of the Personal Responsibility and
Work Opportunity Reconciliation Act
on the family child care component of
CACFP. The study will examine the
effects of the legislative changes on the
sponsors, providers, and families served
by the program.

Descripition of Respondents: Business
or other for-profit; Individuals or
households; Not-for-profit institutions.

Number of Respondents: 3,676.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 4,521.

Farm Service Agency

Title: Authorization Agreement for
Peanut Handlers Automatic Marketing
Assessment Payments.

OMB Control Number: 0560-NEW.

Summary of Collection: The Federal
Agriculture Improvement and Reform
Act of 1996 requires that the Secretary
and the Farm Service Agency (FSA)
provide for a non-refundable Peanut
Marketing Assessment (PMA) for
peanuts. The regulations found at 7 CFR
Part 729.316(c)(1) provide that the
peanut handler must remit the PMA
required in the regulations to the
Commodity Credit Corporation (CCC) in

a manner specified by the Secretary. For
1991 through 1996 crop years, peanut
handlers were required to remit their
PMA checks to lockboxes. However, for
the 1997 and subsequent crop years, the
Tobacco and Peanuts Division, in
conjunction with the lockbox bank,
NationsBank, is providing peanut
handlers with a PMA payment
alternative, the DirectPay debit
authorization service. Form CCC-1047,
Authorization Agreement for Peanut
Handler’s Automatic Marketing
Assessment Payments, will be used to
collect information to enroll peanut
handlers in the NationsBank DirectPay
service for the 1998 and subsequent
crop years.

Need and Use of the Information:
Information collected will include the
peanut handler’s address, accounting
contact, depository name, branch,
address and checking account
information to be forwarded to
NationsBank to enroll the peanut
handler in the DirectPay Service. The
new payment alternative will allow
peanut handlers to make automated
PMA payments to CCC.

Description of Respondents: Business
or other for-profit; Federal Government.

Number of Respondents: 30.

Frequency of Responses: Reporting:
Annually.

Total Burden Hours: 5.

Animal and Plant Health Inspection
Service

Title: Animal Welfare, 9 CFR, Part 3,
Marine Mammals.

OMB Control Number: 0579-0115.

Summary of Collection: The
Laboratory Animal Welfare Act (AWA)
requires the U.S. Department of
Agriculture (USDA) and the Animal and
Plant Health Inspection Service (APHIS)
to regulate the humane care and
handling of most warmblooded animals
including marine mammals, used for
research or exhibition purposes, sold as
pets, or transported in commerce. The
purpose of the AWA is to insure that
animals intended for use in research
facilities or exhibition purposes or for
use as pets are provided humane care
and treatment and to ensure the humane
treatment of animals during
transportation in commerce; and to
protect the owners of animals from the
theft of their animals by preventing the
sale or use of animals which have been
stolen. Records and reports will be used
to collect information on the care and
maintenance of marine mammals.

Need and Use of the Information:
APHIS will collect information from
records and reports on facilities
construction, veterinary care, personnel,
feeding, water quality, sanitation space

requirements, transportation enclosures,
and handling and care in transit. The
records and reports provide APHIS with
the data necessary for review and
evaluation of program compliance by
regulated facilities, and provide a
workable enforcement system to carry
out the requirements of the AWA, and
the intent of Congress, on a practical
daily basis without resorting to more
detailed and stringent regulations and
standards which could be more
burdensome to regulated facilities.

Description of Respondents: Business
or other for-profit; not for-profit
institutions.

Number of Respondents: 812.

Frequency of Responses:
Recordkeeping; Reporting: On occasion;
Weekly; Semi-annually.

Total Burden Hours: 9,555.

Emergency approval for this
information collection has been
requested by June 26, 1998.

Farm Service Agency

Title: Operating Loans, Policies,
Procedures and Authorizations—7 CFR
Part 1941.

OMB Control Number: 0560-0162.

Summary of Collection: The
Consolidated Farm and Rural
Development Act (7 U.S.C. 1941)
(CONACT) authorizes the Secretary of
Agriculture and the Farm Service
Agency (FSA) to make (1) direct loans
to eligible farmers and ranchers for farm
operating loans, and (2) youth loans to
enable them to operate enterprises in
connection with 4—H Clubs, Future
Farmers of America, and similar
organizations. The basic objective of the
farm operating loan program is to
provide credit management assistance to
farmers and ranchers to become
operators of family sized farms, or
continue such operations when credit is
not available elsewhere. The assistance
enables family farm operators to use
their land, labor, and other resources
and to improve their living and
financial conditions so that they can
eventually obtain credit elsewhere.
Information must be collected in order
for FSA officials to determine a loan
applicant’s eligibility to qualify for a
loan and repayment ability.

Need and Use of the Information: FSA
will collect the information through the
use of the following forms: FmHA 441—
10, Non-disturbance Agreement; FmHA
441-13, Division of Income and Non-
disturbance Agreement; FmHA 1940-
51, “Crop-share-Cash Farm Lease,”
FmHA 1940-53, “Cash Farm Lease,”
FmHA 1940-55,” “‘Livestock Share
Farm Lease,” FmMHA 1940-56, ‘“Annual
Supplement to Farm Lease; FmHA 441—
8, ““Assignment of Proceeds from the
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Sale of Products”’; FmHA 441-18,
“Consent to Payment of Proceeds from
Sale of Farm Products’’; FmHA 441-25,
“Assignment of Proceeds from the Sale
of Dairy Products and Release of
Security Interest”. The FSA loan
approval official must determine that
adequate security and repayment ability
exists before a loan is granted and that
funds are used only for those purposes
authorized by law.

Description of Respondents: Farm;
individuals or households; business or
other for-profit.

Number of Respondents: 52,210.

Frequency of Responses:
Recordkeeping: On occasion.

Total Burden Hours: 11,012,
Farm Service Agency

Title: Agreement For The Use of
Proceeds/Release of Chattel Security.

OMB Control Number: 0560-0171.

Summary of Collection: The
Consolidated Farm and Rural
Development Act (CONACT) requires
release of normal income security to pay
essential household and farm operating
expenses of the borrower, until the Farm
Service Agency (FSA) accelerates the
loans. The FSA agreed in the consent
decree to approve a borrower’s planned
use of proceeds from the disposition of
their chattel security, record any
changes to planned use, and record the
actual disposition of chattel security for
the year of operation. FSA will collect
information on the actual and planned
disposition of chattel security through
the use of form FmHA 1962-I.

Need and Use of the Information:
Information collected will be from FSA
borrowers who may be individual
farmers or farming partnerships or
corporations. The collection is on an
individual-case basis by FSA staff
directly from the borrower.

Description of Respondents: Farms;
business or other for-profit; individuals
or households.

Number of Respondents: 56,075.

Frequency of Responses:
Recordkeeping: Annually.

Total Burden Hours: 18,505.

Nancy Sternberg,

Departmental Information Clearance Officer.
[FR Doc. 98-16540 Filed 6—-19-98; 8:45 am]
BILLING CODE 3410-01-M

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Extension of the Period for Providing
Comments Concerning the Proposed
Revision of the NRCS Policy for
Nutrient Management Technical and
Program Assistance Activities

AGENCY: Natural Resources
Conservation Service (NRCS), U.S.
Department of Agriculture.

ACTION: Extension of the period for
providing comments concerning the
proposed revision of the NRCS policy
for nutrient management technical and
program assistance activities.

SUMMARY: NRCS advertised a notice of
intention to adopt a revised policy for
nutrient management related technical
and program assistance activities in the
Federal Register on April 22, 1998
(63FR19889). This notice is located on
pages 19889-19892 (Vol 63, Number
77). Published with the notice was draft
10a of the proposed policy. Because of
the significant public interest in this
proposed policy revision, NRCS has
extended the comment period for an
additional thirty (30) days.

EFFECTIVE DATES: Comments must be
received by July 22, 1998. This revised
policy will be adopted after the close of
the comment period. It will be issued as
either part 503 of the NRCS National
Agronomy Manual or in the NRCS
General Manual.

FOR FURTHER INFORMATION CONTACT:
Questions or comments about this
policy should be directed to the
Ecological Sciences Division, NRCS,
Washington, DC. Submit questions or
comments in writing to Charles H.
Lander, Nutrient Management
Specialist, NRCS, Post Office Box 2890,
Room 6155-S, Washington, DC 20013—
2890.

SUPPLEMENTARY INFORMATION: Section
343 of the Federal Agriculture
Improvement and Reform Act of 1996
requires NRCS to make available for
public review and comment proposed
revisions to conservation practice
standards used to carry out the highly
erodible land and wetland provisions of
the law. NRCS will receive comments
relative to the proposed changes
through July 22, 1998. Following that
period, a determination will be made by
NRCS regarding disposition of those
comments, and a final determination of
change will be made.

Signed in Washington, DC, on June 10,
1998.

Pearlie S. Reed,

Chief, Natural Resources Conservation
Service, Washington, DC.

[FR Doc. 98-16418 Filed 6-19-98; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Associated Electric Cooperative, Inc.;
Notice of Intent

AGENCY: Rural Utilities Service, USDA.
ACTION: Notice of intent to hold scoping
meeting and prepare an environmental
assessment and/or environmental
impact statement.

SUMMARY: Notice is hereby given that
the Rural Utilities Service (RUS),
pursuant to the National Environmental
Policy Act of 1969 (NEPA) (42 U.S.C.
4321 et seq.), the Council on
Environmental Quality (CEQ)
Regulations for Implementing NEPA (40
CFR Parts 1500-1508), and RUS
Environmental Policies and Procedures
(7 CFR Part 1794) proposes to prepare
an Environmental Assessment and/or an
Environmental Impact Statement (EIS)
for its Federal action related to a
proposal by Associated Electric
Cooperative, Inc., to construct a 100
megawatt simple cycle electric
generating plant in Southeast Missouri.

Meeting Information

RUS will conduct a scoping meeting
in an open house forum on Thursday,
July 23, 1998, from 7 p.m. until 9 p.m.
in the commission courtroom at the
Stoddard County Courthouse in
Bloomfield Missouri. The courthouse is
located at 305 East Court Street.

FOR FURTHER INFORMATION CONTACT: Bob
Quigel, Engineering and Environmental
Staff, Rural Utility Service, Stop 1571,
1400 Independence Avenue, SW,
Washington, DC 20250-1571, telephone
(202) 720-0468. Bob’s E-mail address is
bquigel@rus.usda.gov.
SUPPLEMENTARY INFORMATION:
Associated Electric Cooperative, Inc.,
proposes to construct the plant at one of
two potential sites. These sites are in the
Missouri counties of Butler and
Stoddard. The site in Butler County is
located on State Highway 51, 1.7 miles
north and 1.0 mile east of Fagus and the
site in Stoddard County is located 1.2
miles east of Idalia on County Road E.
The proposed project is a nominal 100
megawatt simple cycle combustion
turbine. It will be a single fuel gas-fired
combustion turbine that will be
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permitted as a deminimus air pollution
source. This project will be used as a
peaking unit and the deminimus permit
status will be maintained by limiting the
hours of operation. The number of
operating hours will depend on the
emission rates ultimately guaranteed by
the vendor. The simple cycle gas-fired
combustion turbine requires minimal
water for operation. Depending on
temperature and humidity conditions,
there may be some water discharges
from the site. Such discharges will be
permitted under the Missouri National
Pollutant Discharge Elemination System
program.

Alternatives considered by RUS and
Associated Electric Cooperative, Inc., to
constructing the generation facility
proposed include: (a) no action, (b)
purchase of power, (c) load
management, (d) construction of
additional base load capacity, and (e)
renewable energy.

To be presented at the public scoping
meeting will be a siting and alternative
study prepared by Associated Electric
Cooperative, Inc. The siting and
alternative study is available for public
review at RUS at the address provided
in this notice or at Associated Electric
Cooperative, Inc., 2814 South Golden,
Springfield, Missouri, 65801-0754,
phone (417) 881-1204. This document
will also be available at the Bloomfield
Public Library which is located at 200
Seneca Street.

Government agencies, private
organizations, and the public are invited
to participate in the planning and
analysis of the proposed project.
Representatives from RUS and
Associated Electric Cooperative, Inc.,
will be available at the scoping meeting
to discuss RUS’s environmental review
process, describe the project and
alternatives under consideration,
discuss the scope of environmental
issues to be considered, answer
questions, and accept oral and written
comments. Written comments will be
accepted for at least 30 days after the
public scoping meeting. Written
comments should be sent to RUS at the
address provided in this notice.

From information provided in the
siting and alternative study, input that
may be provided by government
agencies, private organizations, and the
public, Associated Electric Cooperative,
Inc., and Burns and McDonnell will
prepare an environmental analysis to be
submitted to RUS for review. If
significant impacts are not evident
based on a review of the environmental
analysis and other relevant information,
RUS will prepare an environmental
assessment to determine if the
preparation of an EIS is warranted.

Should RUS determine that the
preparation of an EIS is not warranted,
it will prepare a finding of no significant
impact (FONSI). The FONSI will be
made available for public review and
comment for 30 days. Public
notification of a FONSI would be
published in the Federal Register and in
newspapers with a circulation in the
project area. RUS will not take its final
action related to the project prior to the
expiration of the 30-day period.

Any final action by RUS related to the
proposed project will be subject to, and
contingent upon, compliance with
environmental review requirements as
prescribed by CEQ and RUS
environmental policies and procedures.

Dated: June 17, 1998.
Lawrence R. Wolfe,

Acting Director, Engineering and
Environmental Staff.

[FR Doc. 98-16521 Filed 6-19-98; 8:45 am]
BILLING CODE 3410-15-P

AMERICAN BATTLE MONUMENTS
COMMISSION

Privacy Act of 1974; System of
Records

AGENCY: American Battle Monuments
Commission.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Privacy Act (5 U.S.C. 552a(e)(11)),
American Battle Monuments
Commission is issuing notice of our
intent to amend the system of records
entitled the Official Personnel Records
and the General Financial Records to
include a new routine use. The
disclosure is required by the Personal
Responsibility and Work Opportunity
Reconciliation Act (PRWORA, Pub. L.
104-193). We invite public comment on
this publication.

DATES: Persons wishing to comment on
the proposed routine use must do so by
June 30, 1998.

The proposed routine use will become
effective as proposed without further
notice on June 30, 1998 unless
comments dictate otherwise.
ADDRESSES: Interested individuals may
comment on this publication by writing
to LTC Theodore Gloukhoff, Courthouse
Plaza Il, Suite 500, 2300 Clarendon
Boulevard, Arlington, Virginia, 22201
3367, Fax: (703) 696-6666. All
comments received will be available for
public inspection at that address.

FOR FURTHER INFORMATION CONTACT: LTC
Theodore Gloukhoff, Courthouse Plaza
11, Suite 500, 2300 Clarendon Boulevard,

Arlington, Virginia, 22201-3367, Tel:
(703) 696-6908, Fax: (703) 696—6666.
SUPPLEMENTARY INFORMATION: Pursuant
to Pub. L. 104-193, the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996, American
Battle Monuments Commission will
disclose data from its Official Personnel
Records and General Financial Records
system of records to the Office of Child
Support Enforcement, Administration
for Children and Families, Department
of Health and Human Services for use
in the National Database of New Hires,
part of the Federal Parent Locator
Service (FPLS) and Federal Tax Offset
System, DHHS/OCSE No. 09-90-0074.
A description of the Federal Parent
Locator Service may be found at 62 FR
51663 (October 2, 1997).

FPLS is a computerized network
through which States may request
location information from Federal and
State agencies to find non-custodial
parents and their employers for
purposes of establishing paternity and
securing support. On October 1, 1997,
the FPLS was expanded to include the
National Directory of New Hires, a
database containing employment
information on employees recently
hired, quarterly wage data on private
and public sector employees, and
information on unemployment
compensation benefits. On October 1,
1998, the FPLS will be expanded further
to include a Federal Case Registry. The
Federal Case Registry will contain
abstracts on all participants involved in
child support enforcement cases. When
the Federal Case Registry is instituted,
its files will be matched on an ongoing
basis against the files in the National
Directory of New Hires to determine if
an employee is a participant in a child
support case anywhere in the country.
If the FPLS identifies a person as being
a participant in a State child support
case, that State will be notified. State
requests to the FPLS for location
information will also continue to be
processed after October 1, 1998.

When individuals are hired by
American Battle Monuments
Commission, we may disclose to the
FPLS their names, social security
numbers, home addresses, dates of
birth, dates of hire, and information
identifying us as the employer. We also
may disclose to FPLS names, social
security numbers, and quarterly
earnings of each American Battle
Monuments Commission employee,
within one month of the end of the
quarterly reporting period.

Information submitted by American
Battle Monuments Commission to the
FPLS will be disclosed by the Office of
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Child Support Enforcement to the Social
Security Administration for verification
to ensure that the social security
number provided is correct. The data
disclosed by American Battle
Monuments Commission to the FPLS
will also be disclosed by the Office of
Child Support Enforcement to the
Secretary of the Treasury for use in
verifying claims for the advance
payment of the earned income tax credit
or to verify a claim of employment on

a tax return.

Accordingly, the Official Personnel
Records and the General Financial
Records system notice is amended by
addition of the following routine use:

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

* * * * *

The names, social security numbers,
home addresses, dates of birth, dates of
hire, quarterly earnings, employer
identifying information, and State of
hire of employees may be disclosed to
the Office of Child Support
Enforcement, Administration for
Children and Families, Department of
Health and Human Services for the
purpose of locating individuals to
establish paternity, establishing and
modifying orders of child support,
identifying sources of income, and for
other child support enforcement actions
as required by the Personal
Responsibility and Work Opportunity
Reconciliation Act (Welfare Reform law,
Pub. L. 104-193).

Theodore Gloukhoff,

Director, Personnel and Administration.
[FR Doc. 98-16470 Filed 6-19-98; 8:45 am]
BILLING CODE 6120-01-P

DEPARTMENT OF COMMERCE
Bureau of the Census

Survey of Plant Capacity

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995, Pub.
L. 104-13 (44 U.S.C. 3506(c)(2)(A)).
DATES: Written comments must be
submitted on or before August 21, 1998.

ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental

Forms Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Elinor Champion, Bureau
of the Census, Room 2135 FB—4,
Washington, DC 20233, Telephone (301)
457-4683.

SUPPLEMENTARY INFORMATION:

l. Abstract

The Census Bureau plans to resubmit
the Survey of Plant Capacity. Data are
gathered from a sample of
manufacturing plants in the United
States. The survey forms collect data on
the value of plant production during
actual operations and at full production
capability.

This resubmission is to address
proposed changes to the MQ-C1 form.
We plan to expand one item to collect
plant operations data by shift. We also
plan to collect the number of temporary
production workers and hours worked
by temporary production workers in
addition to the total number of
production workers and hours worked.

In the 1997 survey, the reference
period covers the fourth quarter of the
survey year only rather than the fourth
quarter of the survey year and the prior
year. This change decreased the
respondent burden from 2 hours to 1.25
hour per respondent. Based on
discussions with potential respondents,
we estimate that the new data will
require about 1.5 hours to complete.
Therefore we estimate the total
respondent burden to complete the
revised form to be 2.75 hours.

The survey data are used in
measuring inflationary pressures and
capital flows, in understanding
productivity determinants, and in
analyzing and forecasting economic and
industrial trends. The survey results are
used by such agencies as the Federal
Reserve Board, Federal Emergency
Management Agency, International
Trade Administration, and the
Department of Defense.

1. Method of Collection

The Census Bureau mails out survey
forms to collect the data. Companies are
asked to respond to the survey within
30 days of the initial mailing. Letters
encouraging participation are mailed to
companies that have not responded by
the designated time.

I11. Data

OMB Number: 0607-0175.
Form Number: MQ-CL1.

Type of Review: Regular.

Affected Public: Manufacturing
Plants.

Estimated Number of Respondents:
17,000 plants.

Estimated Time Per Response: 2.75
hours.

Estimated Total Annual Burden
Hours: 46,750.

Estimated Total Annual Cost:
$606,815 (46,750 * $12.98).

Respondent’s Obligation: Mandatory.

Legal Authority: Title 13 U.S.C.,
Sections 131, 182.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: June 17, 1998.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 98-16533 Filed 6-19-98; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Bureau of the Census

1999 American Community Survey—
Group Quarters Screening—Form
ACS-2(GQ)

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995, Pub.
L. 104-13 (44 U.S.C. 3506(c)(2)(A)).
DATES: Written comments must be
submitted on or before August 21, 1998.
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ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Forms Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to John Paletta, Bureau of
the Census, Room 3715-3, Washington,
DC 20230, (301) 457-4269.

SUPPLEMENTARY INFORMATION:
|. Abstract

In 1999 the American Community
Survey (ACS) will be conducted in 53
counties. Data from the ACS will
determine the feasibility of a continuous
measurement system that provides
socioeconomic data on a continual basis
throughout the decade. The Census
Bureau must provide a sample of
persons residing in Group Quarters
(GQs) the opportunity to be interviewed
for the ACS. GQs include places such as
student dorms, correctional facilities,
hospitals, nursing homes, shelters, and
military quarters. Obtaining
characteristic information from the GQs
will ensure that we include the
necessary people residing at GQs in the
1999 ACS.

A GQ screening operation is being
conducted in conjunction with 1998
ACS activities. This request revises the
existing GQ clearance for use in the
1999 ACS. Major changes are in the
estimated number of respondents and in
the estimated time per response. In 1998
we are screening a sample of the GQs in
eight counties. In 1999 we will screen
a sample of the GQs in 53 counties.
After completing one-third of the 1998
screening, we have learned that
screening averages about 20 minutes per
response instead of 10 minutes as
originally estimated. In 1999 we will
use the same questionnaire for screening
that we are using in 1998, Form ACS—
2(GQ), ACS GQ Screening.

We will telephone a sample of GQs in
the 53 counties where the 1999 ACS
will be conducted. We will verify/
update information such as GQ name,
address, type, and phone number. We
will screen to determine if the residents
stay for less than 30 days and have
another place to live. If so, the GQ will
be classified as out-of-scope for ACS
interviewing. If the GQ is in-scope, we
will screen to determine if we can
complete ACS interviews of the GQ
residents by mail, thus saving the
expense of personal visits. We will
obtain a list of rooms and/or residents
from which we can select a sample. All

ACS interviewing will be conducted
under OMB clearance number 0607—
0810.

1. Method of Collection

Telephone interviews will be
conducted from Census Bureau’s
National Processing Center in
Jeffersonville, Indiana.

I11. Data

OMB Number: 0607-0836.
Form Number: ACS-2(GQ).
Type of Review: Regular Submission.

Affected Public: Individuals,
businesses or other for-profit
organizations, non-profit institutions
and small businesses or organizations.

Estimated Number of Respondents:
900 GQs in the 1999 ACS.

Estimated Time Per Response: 20
minutes (.33 hours).

Estimated Total Annual Burden
Hours: 300 hours.

Estimated Total Annual Cost: The
group quarters screening is part of the
1999 American Community Survey, the
cost of which is estimated to be 38.8
million dollars.

Respondent’s Obligation: Mandatory.

Legal Authority: Title 13, USC,
Section 182.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: June 17, 1998.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 98-16534 Filed 6-19-98; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 26-97]

Foreign-Trade Zone 50—Long Beach,
CA Withdrawal of Application for
Subzone Status for the L.A. Gear
Footwear Distribution Facility

Notice is hereby given of the
withdrawal of the application submitted
by the Board of Harbor Commissioners
of the City of Long Beach, grantee of
FTZ 86, requesting special-purpose
subzone status for the footwear
distribution facility of L.A. Gear, Inc.
The application was filed on April 7,
1997 (62 FR 18312, 4/15/97).

The withdrawal was requested by the
applicant because of changed
circumstances, and the case has been
closed without prejudice.

Dated: June 12, 1998.
Dennis Puccinelli,
Acting Executive Secretary.
[FR Doc. 98-16576 Filed 6-19-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Export Trade Certificate of Review

AGENCY: International Trade
Administration, Commerce.

ACTION: Notice of revocation of Export
Trade Certificate of Review No. 85—
00014.

SUMMARY: The Secretary of Commerce
issued an export trade certificate of
review to Grays Harbor Exporting
Trading Company. Because this
certificate holder has failed to file an
annual report as required by law, the
Secretary is revoking the certificate.
FOR FURTHER INFORMATION CONTACT:
Morton Schnabel, Director, Office of
Export Trading Company Affairs,
International Trade Administration,
202/482-5131. This is not a toll-free
number.
SUPPLEMENTARY INFORMATION: Title Il of
the Export Trading Company Act of
1982 (*“‘the Act”) (Pub. L. 97-290, 15
U.S.C. 4011-21) authorizes the
Secretary of Commerce to issue export
trade certificates of review. The
regulations implementing Title Il (“the
Regulations’) are found at 15 CFR part
325 (1996). Pursuant to this authority, a
certificate of review was issued on
December 20, 1985 to Grays Harbor
Exporting Trading Company.

A certificate holder is required by law
to submit to the Department of
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Commerce annual reports that update
financial and other information relating
to business activities covered by its
certificate (Section 308 of the Act, 15
U.S.C. 4018, Section 235.14(a) of the
Regulations, 15 CFR 325.14(a)). The
annual report is due within 45 days
after the anniversary date of the
issuance of the certificate of review
(Sections 325.14(b) of the Regulations,
15 CFR 325.14(b)). Failure to submit a
complete annual report may be the basis
for revocation (Sections 325.10(a) and
325.14(c) of the Regulations, 15 CFR
325.10(a)(3) and 325.14(c)).

OnJune 22, 1995, the Department of
Commerce sent to Grays Harbor
Exporting Trading Company a letter
containing annual report questions with
a reminder that its annual report was
due onJuly 7, 1995. Additional
reminders were sent on June 11, 1996
and on June 4, 1997. The Department
has received no written response from
Grays Harbor Exporting Trading
Company to any of these letters.

On May 1, 1998, and in accordance
with Section 325.10(c)(2) of the
Regulations, (15 CFR 325.10(c)(2)), the
Department of Commerce sent a letter
by certified mail to notify Grays Harbor
Exporting Trading Company that the
Department was formally initiating the
process to revoke its certificate for
failure to file an annual report. In
addition, a summary of this letter
allowing Grays Harbor Exporting
Trading Company thirty days to respond
was published in the Federal Register
on May 7, 1998 at 61 FR 60091.
Pursuant to 325.10(c)(2) of the
Regulations (15 CFR 325.10(c)(2)), the
Department considers the failure of
Grays Harbor Exporting Trading
Company to respond to be an admission
of the statements contained in the
notification letter.

The Department has determined to
revoke the certificate issued to Grays
Harbor Exporting Trading Company for
its failure to file an annual report. The
Department has sent a letter, dated June
16, 1998, to notify Grays Harbor
Exporting Trading Company of its
determination. The revocation is
effective thirty (30) days from the date
of publication of this notice. Any person
aggrieved by this decision may appeal to
an appropriate U.S. district court within
30 days from the date on which this
notice is published in the Federal
Register (325.10(c)(4) and 325.11 of the
Regulations, 15 CFR 324.10(c)(4) and
325.11 of the Regulations, 15 CFR
325.10(c)(4) and 325.11).

Dated: June 16, 1998.
Morton Schnabel,

Director, Office of Export Trading Company
Affairs.

[FR Doc. 98-16421 Filed 6-19-98; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Standards Conformity—National
Voluntary Conformity Assessment
Systems Evaluation

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995, Pub.
L. 104-13 (44 U.S.C. 3506 (c)(2)(A)).

DATES: Written comments must be
submitted on or before August 21, 1998.

ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Forms Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Robert Gladhill, National
Institute of Standards and Technology
(NIST), Building 820, Room 306,
Gaithersburg, MD 20899. (301) 975-
4273.

SUPPLEMENTARY INFORMATION:
l. Abstract

The National Voluntary Conformity
Assessment Systems Evaluation
(NVCASE) Program includes activities
related to laboratory testing, product
certification, and quality system
registration. The information provided
is used to conduct an evaluation. After
NVCASE evaluation, NIST provides
recognition to qualified U.S.
organizations that effectively
demonstrate conformance with
established criteria. The ultimate goal is
to help U.S. manufacturers satisfy
applicable product requirements
mandated by other countries through
conformity assessment procedures
conducted in this country prior to
export.

NVCASE recognition (1) provides
other governments with a basis for
having confidence that qualifying U.S.
conformity assessment bodies (CABSs)
are competent, and (2) facilitates the
acceptance of U.S. products in foreign
regulated markets based on U.S.
conformity assessment results. NVCASE
would promote U.S. trade with Europe
and allow the flow of U.S. products to
those countries unhindered.

1. Method of Collection

Applicants submit written
information to NIST.

I11. Data

OMB Number: 0693-0019.

Form Number: None.

Type of Review: Regular submission
for an extension of a currently approved
collection.

Affected Public: Accreditation Bodies.

Estimated Number of Respondents:
100.

Estimated Time Per Response: 30
minutes.

Estimated Total Annual Burden
Hours: 50.

Estimated Total Annual Cost: The
estimate of the total annual cost to
submit this information for fiscal year
1998 and future years is $1500. The cost
is borne by the entities submitting the
information.

IV. Requests for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and costs) of the
proposed collection of information; (c)
ways to enhance the quality, utility, an
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they will also become a matter of public
record.

Dated: June 17, 1998.
Linda Engelmeier,

Departmental Clearance Officer, Office of
Management and Organization.

[FR Doc. 98-16532 Filed 6-19-98; 8:45 am]
BILLING CODE 3510-13-P
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COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton, Man-Made Fiber, Silk Blend
and Other Vegetable Fiber Textile
Products Produced or Manufactured in
Mauritius

June 16, 1998.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs adjusting
limits.

EFFECTIVE DATE: June 23, 1998.

FOR FURTHER INFORMATION CONTACT:
Janet Heinzen, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4212. For information on the
guota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port or
call (202) 927-5850. For information on
embargoes and quota re-openings, call
(202) 482-3715.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limits for certain
categories are being adjusted, variously,
for shift, special shift, and carryforward.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 62 FR 66057,
published on December 17, 1997). Also
see 62 FR 67626, published on
December 29, 1997.

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

June 16, 1998.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on December 19, 1997, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool,
man-made fiber, silk blend and other
vegetable fiber textiles and textile products,
produced or manufactured in Mauritius and
exported during the twelve-month period
which began on January 1, 1998 and extends
through December 31, 1998.

Effective on June 23, 1998, you are directed
to adjust the limits for the categories listed
below, as provided for under the Uruguay
Round Agreement on Textiles and Clothing:

Category Adjusted twelve-month

limit1
338/339 ..o 559,351 dozen.
347/348 ... 1,053,280 dozen.
638/639 .....cceeevvreenns 449,905 dozen.
647/648/847 ............. 551,304 dozen.

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 1997.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 98-16465 Filed 6—-19-98; 8:45 am]
BILLING CODE 3510-DR-F

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

Submission for OMB Review;
Comment Request

The Corporation for National and
Community Service (hereinafter the
“Corporation”), has submitted the
following public information collection
requests (ICRs) to the Office of
Management and Budget (OMB) for
review and approval in accordance with
the Paperwork Reduction Act of 1995
(Pub. L. 104-13, 44 U.S.C. Chapter 35).
Copies of these individual ICRs, with
applicable supporting documentation,
may be obtained by calling the
Corporation for National and
Community Service, Chuck Helfer,
Office of Evaluation, (202) 606-5000,
Extension 248, or through e-mail request
(chelfer@cns.gov). Individuals who use
a telecommunications device for the
deaf (TTY/TDD) may call (202) 606—
5256 between the hours of 9:00 a.m. and
4:30 p.m. Eastern time, Monday through
Friday.

Comments should be sent to the
Office of Information and Regulatory
Affairs, Attn: OMB Desk Officer for the
Corporation for National and
Community Service, Office of
Management and Budget, Room 10235,
NW., Washington, DC 20503. (202) 395—
7316, by July 22, 1998.

The OMB is particularly interested in
comments which:

« Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Corporation, including

whether the information will have
practical utility;

« Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

« Enhance the quality, utility and
clarity of the information to be
collected; and

¢ Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submissions
of responses.

l. Foster Grandparent Program (FGP)
Accomplishment Survey

Agency: Corporation for National and
Community Service.

Title: Foster Grandparent Program
(FGP) Accomplishment Survey.

OMB Number: None.

Agency Number: None.

Frequency: Annually.

Affected Public: Public and private
non-profit institutions served by FGP
volunteers.

Number of Respondents: 1,250.

Estimated Time Per Respondent: 45
minutes.

Total Burden Hours: 937.5 hours.

Total Annualized capital/startup
costs: 0.

Total Annual Cost (operating/
maintaining systems or purchasing
services): $14,062.50.

Description: The Corporation has been
working on and conducting
accomplishment surveys for all of its
programs to assess the direct
accomplishments of volunteers and
members in their communities and at
their workstations. To date,
accomplishment data has not been
collected for the Foster Grandparent
Program (FGP). “‘Accomplishments”
refer to the immediate, measurable
outputs, or products of the services
provided by the senior volunteers.

I1. Retired and Senior Volunteer
Program (RSVP) Accomplishment
Survey

Agency: Corporation for National and
Community Service.

Title: Retired and Senior Volunteer
Program (RSVP) Accomplishment
Survey.

OMB Number: None.

Agency Number: None.

Frequency: Annually.

Affected Public: Public and private
non-profit institutions served by RSVP
volunteers.
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Number of Respondents: 1,250.

Estimated Time Per Respondent: 45
minutes.

Total Burden Hours: 937.5 hours.

Total Annualized capital/startup
costs: 0.

Total Annual Cost (operating/
maintaining systems or purchasing
services): $14,062.50.

Description: The Corporation has been
working on and conducting
accomplishment surveys for all of its
programs to assess the direct
accomplishments of volunteers and
members in their communities and at
their workstations. In the past,
accomplishment data has been collected
for the Retired and Senior Volunteer
Program (RSVP) only once as part of a
test study conducted in 1996 for the
Corporation by Westat, Inc., an
independent evaluation contractor.
“Accomplishments” refer to the
immediate, measurable outputs, or
products of the services provided by the
senior volunteers.

I11. Senior Companion Program (SCP)
Accomplishment Survey

Agency: Corporation for National and
Community Service.

Title: Senior Companion Program
(SCP) Accomplishment Survey.

OMB Number: None.

Agency Number: None.

Frequency: Annually.

Affected Public: Public and private
non-profit institutions served by FGP
volunteers.

Number of Respondents: 1,250.

Estimated Time Per Respondent: 45
minutes.

Total Burden Hours: 937.5 hours.

Total Annualized capital/startup
costs: 0.

Total Annual Cost (operating/
maintaining systems or purchasing
services): $14,062.50.

Description: The Corporation has been
working on and conducting
accomplishment surveys for all of its
programs to assess the direct
accomplishments of volunteers and
members in their communities and at
their workstations. To date,
accomplishment data has not been
collected for the SCP. Therefore, the
Corporation seeks an accomplishment
survey for the SCP. **Accomplishments”
refer to the immediate, measurable
outputs, or products of the services
provided by the senior volunteers.

IV. Background

The Corporation published a Notice
in the Federal Register (63 FR 1832,
dated January 12, 1998), for the 60-day
public comment period. In response to
the 60-day public comment period on

its proposed National Senior Service
Corps Activities, Inputs and
Accomplishments Surveys, 323 written
comments were received broken down
as follows: 37 on the SCP Survey, 77 on
the FGP Survey, and 209 on the RSVP
Survey. Approximately half of the
project directors felt that the survey
would be burdensome to a station
supervisor. Thirty-eight percent of
project directors suggested that Project
Directors were better suited to fill out
the survey because of station
supervisors workload, lack of
information, and potential damage to
the project director/station supervisor
relationship.

With respect to administration, almost
all of the Foster Grandparent project
directors stated that summer
administration was not advised, as
schools are closed over the summer. A
tailored survey approach was suggested
by a quarter of RSVP project directors
because the survey was too long. One-
fifth of the Senior Companions project
directors and one-third of the Foster
Grandparent project directors
commented that their stations do not
participate in professional activities.
Lastly, approximately one-third of all
project directors supplied specific
wording, graphics or formatting
suggestions. Based on the comments
received, the Survey instruments,
administration process and time line
were revised. Changes can be
summarized as follows:

* Administration of the Project
Profile and Volunteer Activity (PPVA)
data collection will be suspended for
1998 (and will resume in 1999) to
reduce overall administrative burden as
projects modify existing input-based
data collection systems to include more
outcome-oriented information on
accomplishments.

* The Surveys will now be mailed to
Project Directors instead of directly to
Station Supervisors. Project Directors
will work with stations selected for the
samples in reporting the data.

e The deadline for submission of
completed surveys will be delayed to
September 30, 1998, to avoid potential
reporting difficulties for stations such as
schools which experience summer
down-time.

e The RSVP Survey will be
customized for each selected station to
include only those BHN (Basic Human
Needs) service codes specific to that
station’s operations.

* BHN service code definitions,
which were designed to accommodate
the broadest range of service activities
in Senior Corps programs, were
customized for the FGP and SCP

Surveys to provide specific examples
more applicable to these programs.

¢ Refinements were made in wording,
format, and instructions.

Dated; June 16, 1998.
Kenneth L. Klothen,
General Counsel.
[FR Doc. 98-16508 Filed 6—-19-98; 8:45 am]
BILLING CODE 6058-28-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Proposed Collection; Comment
Request

AGENCY: Office of the Special Assistant
to the Deputy Secretary of Defense for
Gulf War lllnesses, DoD.

ACTION: Notice.

In compliance with Section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Office of the
Special Assistant to the Deputy
Secretary of Defense for Gulf War
IlInesses announces public information
collections and seeks public comment
on the provisions thereof. Comments are
invited on: (a) whether the proposed
collections of information are necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed information collection; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by August 21, 1998.
ADDRESSES: Written comments and
recommendations on the proposed
information collection should be sent to
the Office of the Special Assistant to the
Deputy Secretary of Defense for Gulf
War Illnesses, 5113 Leesburg Pike, Suite
901, Falls Church, VA 22041, ATTN:
Mr. Bob Menig.

FOR FURTHER INFORMATION CONTACT: TO
request more information on this
proposed information collection please
write to the above address, or call the
Office of the Special Assistant for Gulf
War Illnesses at (703) 578-8500.

Title and OMB Number: Office of the
Special Assistant to the Deputy
Secretary of Defense for Gulf War
IlInesses—Generic Clearance; OMB
Number 0704—[To be determined.]

Needs and Uses: The information
collections addressed by this notice are
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necessary to facilitate the investigations
of the Office of the Special Assistant for
Gulf War lllnesses into the experiences
of Gulf War veterans during the war that
may be related to the illnesses
experienced by some Gulf War veterans.
The information collected will be used
to determine which Gulf War veterans
may have further information about
potential exposure incidents, to
discover if there are any other observed
incidents of exposure, to contribute to a
better understanding of the events
during and after the Gulf War, and to
encourage veterans to enroll in a
Department of Defense or Veterans
Affairs medical program.

Affected Public: Individuals or
Households.

Annual Burden Hours: 1,572.

Number of Respondents: 3,143.

Responses per Respondent: 1.

Average Burden per Response: 30
Minutes.

Frequency: On occasion.

SUPPLEMENTARY INFORMATION:

Information on Each Collection
Covered by This Notice

Chemical/Biological Incident Survey

Respondents are Gulf War veterans
whose units were in the vicinity of a
positive chemical/biological detection,
alarm, or other reported incident. The
purpose of this survey is to develop
investigational leads to assist
investigators in their search for
confirmation of the presence or use of
chemical or biological agents during the
Gulf War.

Possible Weapons Sites

Respondents are Gulf War veterans
who served in units that reported
possible storage sites for chemical or
biological weapons agents. The purpose
of this survey is to develop possible
investigational leads that may assist
investigators in their search for
confirmation of the presence or use of
chemical or biological agents during the
Gulf War.

Depleted Uranium

Respondents are Gulf War veterans
who served in units that may have
placed them in contact with equipment
potentially contaminated with depleted
uranium (DU). Veterans will include
personnel who were in or on U.S.
combat vehicles at the time they were
struck by DU munitions fired from U.S.
tanks and personnel who were in
contact with equipment either as a
member of unit involved in retrograde
operations, or as a member of a battle
damage assessment team.

Pesticide Exposure Survey

Respondent are Gulf War veterans.
Outreach letters will be mailed to Gulf
War veterans based on their unit
assignment during the Gulf War and
their period of deployment. Calls will be
made to respondents to ask information
on experiences with pesticides during
the Gulf War deployment.

Pesticides Use/Application

Gulf War veterans who served as
physicians, environmental science
officer, entomologists, preventive
medicine specialists, field sanitation
teams members, and veterans who
served in logistics and supply positions
will be contacted to determine which
pesticides were used (including those
purchased locally) and how they were
employed in the Gulf during Operations
Desert Shield and Desert Storm.

Water Contamination

Respondents will be preventive
medicine specialists, field sanitation
specialists, and transportation personnel
involved with the maintenance of water
transport vehicles who served in the
Gulf War.

Food Contamination

Respondent will be preventive
medicine specialists, field sanitation
specialists, and food service personnel
to determine what steps were taken to
ensure the safety of the food provided
to Gulf War troops.

QOil Well Fires

Respondents will be Gulf War
veterans who reported contract with oil
well fires in calls to the DoD Incident
Reporting Line. Veterans will be
contacted to get first hand accounts of
their experience with oil well fire
smok